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BRIEF ON MOTION TO DISMISS 



INTRODUCTION 

This is a motion made by the defendant to dismiss the 
plaintiff's complaint herein for the following principal 
reasons: 

(1) That the complaint fails to state a cause of ac- 
tion ; 

(2) That the complaint does not recite and set forth 
the true facts as they appear from official records, of 
which the court can take notice; 

(3) That regardless of the allegations in plaintiff's 
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complaint, it appears from an examination of the com- 
plaint that there has been acquiescence in the boundary 
as now claimed by the defendant for such a length of 
time that the court will not now disturb such boundary. 

ISSUES PRESENTED BY MOTION 

This action is filed by the state of Michigan against 
the state of Wisconsin, seeking to redetermine the boun- 
dary line between the two states. The state of "Wiscon- 
sin, defendant herein, maintains that from an examina- 
tion of plaintiff's complaint, and viewing it in the most 
favorable aspect, and considering those public records, 
documents, official actions, and matters of common 
knowledge, of which this court takes judicial notice, it 
appears that this complaint is without merit, and should 
now be dismissed because of such fact. 

Michigan's bill of complaint is grounded upon the 
proposition that the original survey of the boundary 
line did not accord with the description of the boundary 
line as the description was set forth by Congress when 
the state of Michigan was admitted to the Union, and 
that though such surveyed line does accord in most re- 
spects with the description of the boundary line of the 
state of Wisconsin as contained in the enabling act of 
said state and adopted by the act of Congress admitting 
the state of Wisconsin to the Union, such enabling act, 
being subsequent to the act of Congress admitting the 
state of Michigan into the Union, must give way to the 
rights of Michigan as they are alleged to have accrued 
prior to the creation of the state of Wisconsin in all 
those respects wherein the two boundary lines overlap 
each other or are in conflict. 

The motion of the state of Wisconsin rests primarily 
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upon the well established principle that long continued 
acquiescence by the complaining state in a boundary 
line not conforming exactly to the description of such 
boundary line as contained in the grant to such state, 
and long continued exercise of jurisdiction over the 
territory in question by the defendant state, coupled 
with a general recognition and acceptance of such 
boundary line, operates to validate it and vest in the 
defendant state from the beginning a valid title by pre- 
scription or a right in the nature of a prescriptive 
right, and that the right so established and recognized 
takes effect, not as an alienation of territory, but as a 
definition of the true or ancient boundary. The con- 
tinued claim on the part of the state of Wisconsin 
recognized, in the manner hereinafter indicated by both 
the federal government and the state of Michigan, 
amounts to a practical construction of the original act, 
if Michigan's theory of ambiguity and uncertainty is 
correct, and if that theory be rejected, it is our theory 
that there has been a universal and general recognition 
of Wisconsin's claim over so long a period that society 
has adjusted itself and rights have accrued from the 
hypothesis of Wisconsin's sovereignty otver the dis- 
puted territory that Michigan must be held to have 
waived any rights that she may ever have had in such 
territory. This, we think, substantially states the issue 
presented by this motion. 
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HISTORICAL BACKGROUND OF CONTRO- 
VERSY 

Michigan boundary 

As appears by plaintiff ^s complaint, by an act of 
Congress, approved January 26, 1837 (5 U. S. Stats. 
at li. 144), the state of Michigan was admitted into the 
Union and granted sovereignty over the territory de- 
scribed in her enabling act, which act was dated June 
15, 1836 (5TJ. S. Stats, at L. 49), with a northeastern 
boundary as follows : 

<<# # # thence through the middle of the 
main channel of the said River Montreal, to the 
middle of the Lake of the Desert; thence in a di- 
rect line to the nearest headwater of the Menomonie 
River; thence through the middle of that fork of 
said river first touched by the said line, to the main 
channel of the said Menomonie River ; thence down 
the center of the main channel of the same, to the 
center of the most usual ship channel of the Green 
Bay of Lake Michigan; thence through the center 
of the most usual ship channel of the said bay to 
the middle of Lake Michigan * * *.'' 

Wisconsin territorial boundary 

The territory of Wisconsin had been set off shortly 
prior to Michigan's enabling act, by an act of Con- 
gress approved April 20, 1836 (5 U. S. Stats, at L. 10), 
with a boundary exactly the same but described in re- 
verse order, as follows: 

*'To a point in the middle of said lake (Lake 
Michigan) and opposite the main channel of Green 
Bay, and through said channel and Green Bay to 
the mouth of the Menomonie River; thence through 
the middle of the main channel of said river, to 
that head of said river nearest to the Lake of the 
Desert; thence in a direct line, to the middle of 



said lake; thence through the middle of the main 

channel of the Montreal River, to its mouth; 

thence with a direct line across Lake Superior. 
# # # " 

The bill of complaint filed by the State of Michigan 
contains some brief account of the factors which lead 
to the division of Michigan's territory in this way, and 
an explanation of the reasons for the description of the 
boundary that is found in these statutes. (Complaint, 
pages 2 and 3.) Congress erroneously believed that the 
Northern Peninsula was divided from the body of Wis- 
consin by a natural water-way consisting of the rivers 
Montreal and Menomonee, supposed at that time to have 
had a common source in the form of a large lake, gen- 
erally referred to as Lac Vieux Desert (Lake of the 
Desert) . Contrary to the statement made in paragraph 
5 of plaintiff's complaint, the public records now avail- 
able indicate that this error was not discovered until 
shortly prior to the time of the survey made by Captain 
Thomas Jefferson Cram, and that this mistake was veri- 
fied by Cram and reported to Congress. 

Boundary survey provided for 

By an act approved June 12, 1838 (5 U. S. Stats, at 
L. 244), Congress directed that the said boundary be 
correctly established and a boundary line ** surveyed, 
marked and designated'', and directing the making of a 
plat or plan of the boundary between the state of Michi- 
gan and the territory of Wisconsin. By an act approved 
July 20, 1840 (complaint, page 6), the superintendence 
of the survey of such boundary was placed under the 
war department. Captain Cram was directed to take 
charge of the survey by the war department through its 
bureau of topographical engineers. The first trip to the 
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territory in question was made in the summer of 1840 

in pursuance of these two acts. 

The survey was not completed in that year, and a 

further appropriation bill was passed by Congress and 

approved March 3, 1841 (complaint, paragraph 10, page 

16) . That bill provided in part as follows : 

''That for the purpose of designating and mark- 
ing the boundary line between the state of Michi- 
gan and the territory of Wisconsin, agreeably to 
the true intent and meaning of the second section 
of the act entitled, 'An act to establish the northern 
boundary line of the state of Ohio, and to provide 
for the admission of Michigan into the Union, upon 
the conditions therein expressed', there be, and is 
hereby appropriated, the sum of six thousand dol- 
lars, to be expended under the Secretary of War, 
in the survey and examination of the country situ- 
ated between the mouths of the Menominee and 
Montreal Kivers, who is hereby directed to cause 
to be made a plat or plan of such survey and ex- 
amination, which shall be returned to Congress with 
all convenient dispatch. ' ' 

Captain Cram completed his survey in 1841 and sub- 
mitted his report to Congress. Herewith follow Cap- 
tain Cram 's reports, instructions and findings : 

Captain Cram's first report 

(Senate Document 151, 26th Congress, Second 

Session, Vol. 4) 

The following directions were given to Captain Cram 
to guide him in making the proper survey : 

"The survey now committed to you is that of the 
boundary between* the state of Michigan and the 
territory of Wisconsin. * * * 

"The boundary is described as follows: (Then 
follow those parts material to the duty assigned.) 

"The middle of rivers is not an unusual boun- 
dary between states. It is, however, always an im- 
aginary one, as it cannot be distinctly marked out. 



The boundary of a river is a distinct physical boun- 
dary not to be mistaken where the river is known. 
Although, therefore, rivers which form boundaries 
may be erroneously based upon maps, they are easy 
to be found in nature, and their erroneous position 
upon maps cannot lead to any error or mistakes of 
jurisdiction in the adjoining authorities. There is 
no necessity, therefore, for surveying these, unless 
to have a correct delineation of the territory. A 
desirable object, wdthout, but not yet being abso- 
lutely necessary, it may be delayed without injur- 
ious consequences and with great propriety when it 
is doubted if the amount appropriated will make 
the whole survey. 

''The u^ual ship channel of Green Bay is pre- 
sumed to mean the hest^ as such would be the one 
generally resorted to. The expression, however, 
clearly implies the existence of more than one chan- 
nel and the necessity in consequence of surveying 
the whole of Green Bay in order to determine which 
of its ship channels is the best. 

''The line from the head of Montreal River to 
the head of the Menominee must also, of necessity, 
be surveyed as it is an undetermined line without 
distinct physical characteristics. This line, it is 
said, must pasi^ through Desert Lake. Recent in- 
formation induces the belief that there are several 
lakes, between the head-waters of these two rivers, 
called Lakes of the Desert. They are so delineated 
and named on some maps of that locality which I 
have examined. The survey will, however, give cor- 
rect information on this subject. * * * .'' 

Captain Cram states : 

"In the same letter of instructions, explicit di- 
rections were communicated with reference to the 
place of commencing the survey. In obedience to 
these directions, the survey was commenced on that 
part of the boundary which may be called imagi- 
nary, or that which is not characterized or marked 
by natural or physical features, viz.: the portion 
between the head-waters of the Montreal and Meno- 
minee Rivers.** 
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The description of the boundary contained in the en- 
abling act of the state of Michigan contemplated a con- 
tinuous waterway separating the Northern Peninsula 
from the rest of the territory. Of this, Captain Cram 
said: 

'*0n a careful reading of the foregoing descrip- 
tion of the boundary, it will be inferred: 

**lst. That Lake of the Desert was supposed, in 
the act of Congress, to be a head-water of, and to 
discharge itself into, Montreal River ; for the words 
in the description are, Whence through the middle 
of the channel of the said River Montreal, to the 
middle of the Lake of the Desert'. 

*^2d. That somewhere between Lake Superior and 
Green Bay, there was a known lake bearing the name 
*Lake of the Desert' ; for the language describing the 
boundary specified that the ^middle of the Lake of 
the Desert' shall be a point in the boundary. 

''3d. That of all the head- waters discharging 
themselves into the Menomonee River, one would 
be found nearer to the said Lake of the Desert than 
any other; for the description says, 'thence in a 
direct line to the nearest head of the Menomonee 
River"; 

"4th. That the nearest head of the Menomonee 
to the said lake would be found to be a branch of 
the Menomonee and not a lake ; for the description 
reads, 'thence through the middle of that fork 
[branch] of the said river just touched by the said 
line, down the centre of the main channel of the 
same', etc. 

"The four suppositions here enumerated were 
doubtless made by the committee of Congress who 
draughted the description of the boundary, and 
predicated on information derived from a map simi- 
lar to one entitled, 'Map of the entire Territories of 
"Wiskonsin and Iowa, published by order of the Leg- 
islative Assembly of Wiskonsin, by L. Judson', and 
which was supposed to present a more accurate de- 
lineation of the waters between Lake Superior and 
Green Bay than any other map extant. 
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*^An exact copy of as much of said map as is 
necessary for illustration is attached to this report, 
and marked No. 1. 

**Upon this map, it will be perceived that the 
boundary between Michigan and Wiskoiisin is laid 
down as following a direction from Lake Superior 
nearly southeast to Green Bay ; aud that the courses 
of the Montreal and Menomonee rivers, taken to- 
gether, constitute a general route in the same direc- 
tion ; and that Lac Vieux Desert (Lake of the Des- 
ert) is not only represented on this map as being 
the head of the Montreal, but is likewise repre- 
sented as the head of the Menomonee.'' (Senate 
Document 151, p. 4.) 

Captain Cram's expedition made plain the error of 

this belief in a continuous water-way running from the 

shore of Lake Superior to the shore of Lake IMichigan. 

''Now, although the map from which No. 1 has 
been copied bears the high sanction of a legislative 
assembly, it is proven by the survey that that portion 
of this map upon which the boundary is laid down 
is exceedingly erroneous ; and therefore, if it be true 
that this map, or one similar to it, was taken as a 
guide in draughting the description of the boun- 
dary, it is not surprising that the said description, 
so far as it relates to the head-waters of the Mon- 
treal and Menomonee, is so worded that the condi- 
tions of the act defining the boundary cannot be 
complied with, to the full extent of all the require- 
ments contained in said act." (P. 4.) 

The actual situation was very different. 

*'It was ascertained that Lac Yieux Desert, or 
*Lake of the Desert,' has no connexion whatever 
with the Montreal river; and that the nearest dis- 
tance between said lake and this river is such, tliat 
an Indian requires eight days, without a pack, to 
pass from one to the other: and it is also believed, 
with much confidence, that the Montreal river does 
not head in a lake, but takes its rise in an extensive 
swamp. Neither is Lac Vieux Desert, or 'Lake of 
the Desert', at all connected with the Menomonee 
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river; but this lake was found, contrary to the 
opinions of all except the Indians, to be the princi- 
pal head of the Wiskonsin river. 

* * The Montreal river was found to Jiave a course 
different from what was supposed; so have the 
courses of the Menomonee, and of its principal 
branches, been equally mistaken and misrepresent- 
ed/' (P. 5.) 

*' Again : from the course which the Montreal river 
is not found to have, and from the fact that Lake 
of the Desert has no connexion whatever with this 
river, it will also be perceived that it would be im- 
possible to run a line according to the meaning of 
the words in the description of the boundary, 
* thence through the middle of the channel of the 
said river Montreal, to the middle of the 
Lake of the Desert.' It is true, that the channel 
of the river might be followed to its very head, and 
from this head a line could be run over the ground 
to the middle of the Lake of the Desert; but it is 
not presumable that such a random line was ever 
intended by Congress to constitute any portion of 
the boundary in question. It was undoubtedly sup- 
posed that the Lake of the Desert was the head of 
the Montreal; and that a natural boundary would 
be found to be pi^ovided all the way from the mouth 
of the Montreal to the middle of said lake ; and that 
it would only be necessary to mark out a line from 
the middle of this lake to the nearest head-water of 

the Menomonee river. 
<< * # # 

^^From the foregoing discussion of the route, it 
will now appear that it would be exceedingly dif- 
ficult, yea, utterly impossible, to run the boundary 
line in complete accordance with the present reading 
of the description in the act of Congress; particu- 
larly on that part of the ground between the Mon- 
treal river and the head of the Menomonee (the 
Brule river) which comes nearest to ^Lake of the 
Desert.' And from all the circumstances of the case, 
it is evident that another action of Congress will be 
required in relation to this boundary, to the end of 
defining it in such a manner that it can be estab- 
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lished either upon the ground, or laid down on a 
map, with that degree of definiteness which should 
always characterize a boundary line between two 
States/^ (P. 6.) 

Captain Cram made certain suggestions: 

** There is no doubt of Lac Yieux Desert (as writ- 
ten on the map, and generally so called) being the 
identical lake with that which seems to have been 
intended in the description of the boundary, and 
therein called 'Lake of the Desert', and whose mid- 
dle is made one point of the boundary. 

''The three islands of this lake have, from their 
relative positions, been named South island. Mid- 
dle island, and North island. 

"Lac Vieux Desert, now being known, might 
be brought into the boundary, by specifying some 
point within the periphery of the lake for one 
physical point of the boundary. All indefinite- 
ness, much labor, and expense, would be avoided 
by simply saying, in the law, that the highest 
point of ground (whether of earth or rock) upon 
Middle island shall be the point, instead of saying 
'middle' of the lake. 

"The present description of the boundary makes 
the 'middle of the chamier of the Montreal river 
a part of the boundary. The term 'middle of the 
channer is indefinite, because islands may occur, 
which would of course cause more than one chan- 
nel. By specifying which channel in such cases 
shall be followed by the boundary-line, another 
ambiguity would be avoided. It is also evident, 
that it should be specified how far up the Mont- 
real the boundary shall extend, before leaving for 
Lac Vieux Desert. For example: the law might 
specify that the boundary, in ascending, shall fol- 
low the extreme right-hand channel, from the 
mouth of the river, up to where it shall be found 
to be intersected bv a «traifl^ht line drawn from the 
highest point of Middle island, to some specified 
point of Montreal river. Such a description would 
be divested of vagueness, and would allow of this 
portion of the boundary being established at com- 
paratively less cost. 
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*'As the shortest line from said point on Middle 
island to the nearest water flowing into the Me- 
nomonee would probably terminate in a swamp, 
(see map No. 3,) it would be well to say that this 
part of the boundary shall be a direct line from 
the highest point of Middle island to the middle 
of the channel of the outlet of Lac Brule; thence 
through the middle of the Brule river, etc. 

'*The * centre of the main channel' of the Me- 
nomonee river is made a part of the boundary. 
This river contains numerous islands, and conse- 
quently more than one channel where these islands 
occur. It will be impossible in many of these cases 
to know which is the ^main channel', without mi- 
nute surveys. In many cases it was tried, and 
found impossible to decide by a simple inspection 
or reconnoissance which was the 'main channel.' 
It should also be remarked here, that the term 
'main channel', applied to the multiplicity of 
channels of the Menomonee, would be somewhat 
ambiguous in any event; for, it may be asked, is 
the main channel the widest channel of the river, 
or is it the deepest? If it be the widest or deep- 
est now, will it be the widest or deepest hereafter? 
or shall the main channel be that through which 
the greatest quantity of water shall be found to 
pass at the time of the survey? And if it should 
occur that two channels at the same island pass 
equal quantities of water, which would then be re- 
garded as the boundary? These questions are suf- 
ficient to show the indefiniteness of the term 'main 
channel.' There are also a few islands in the 
Brule river, to which similar questions might ap- 
ply, in reference to the term 'main channel." 
(P. 7.) 

"To avoid all ambiguity in reference to these 
channels, it might be specified in the act defining 
the boundary, that, in descending the stream, the 
boundary shall follow the extreme left-hand chan- 
nel of the Brule, and the extreme right-hand chan- 
nel of the Menomonee, down to a well known point 
of the river — say, Pe-me-ne falls; and thence to 
follow the extreme left-hand channel of the re- 
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mainder of the Menomonee to its mouth. Such 
a division would leave some of the islands in Michi- 
gan, and the remainder in Wisconsin, and would 
avoid much expense in minute surveys to ascer- 
tain the 'main channer, and would leave no in- 
definiteness upon this part of the boundary. The 
free use of either channel for the purposes of navi- 
gation would, from an established principle of 
law, be open at all times to the citizens of either 
State, and the islands would be nearly distributed 
in equal proportions between the two States.'' (P. 
8.) 

As to the most usual ship channel of Green Bay, 
Captain Cram was not in doubt. 

''After descending the channel of the Menomo- 
nee 'to the centre of the most usual ship-channel 
of the Green bay of Lake Michigan', the boundary 
is made to run 'thence through the centre of the 
most usual ship-channel of Green Bay, to the mid- 
dle of Lake Michigan.' 

"From map No. 4, which accompanies this re- 
port, it may be inferred that the islands which are 
in the eastern part of Green bay would cause sev- 
eral ship channels. It is a well-known fact to all 
who have any personal knowledge of the naviga- 
tion of this bay, that there are at least two ship 
channels, which are in use by all classes and kinds 
of craft that navigate the great lakes. It would 
be next to an impossibility to collect the testimony 
that would be necessary to decide the question, 
which of these is the 'most usual ship-channel of 
Green Bay?' And it is not easy to conceive any 
other mode (than by testimony) by which the 
'most usual ship-channel' could be ascertained. 
But suppose this method of collecting testimony 
practicable: it might occur that all the evidence 
that could be obtained on the subject would prove 
that one of these channels is just as much in use 
as the other; in which case, it would only be 
shown that there is no such thing as the 'most 
usual ship channel' in this part of the bay." 
(P. 8.) 
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Captain Cram's whole report goes on the assumption 
that Congress has described a boundary that could not 
physically exist, and that therefore no land titles became 
fixed by it. His report quite apparently indicates a 
latent ambiguity in this description of the boundary, 
and such ambiguity having developed, he thought it 
fitting and proper to make recommendations to Congress 
which would enable Congress ultimately to fix a fixed 
and specific, readily determinable boundary line. This 
was only natural when it is considered that Congress 
thought its original designation of a boundary was so 
indefinite and uncertain that it would have to be marked 
out, surveyed and outlined. The conclusion of Con- 
gress that such action was necessary is justified by the 
report of Captain Cram pointing out the methods where- 
by the boundary could be more specifically fixed and in 
what respects ambiguity existed in the boundary as con- 
sidered by the committees that dealt with the problem 
of defining the boundaries of the territory of Wisconsin 
and the new state of Michigan. Captain Cram con- 
tinues : 

'*Such a description as this, if authorized by 
Congress, would allow of the boundary being estab- 
lished without any material difficulty ; and it would 
cause no material departure from what is conceived 
to have been the intention of the law as it is now 
worded. The proposed description would moreover 
leave the State of Michigan and the Territory of 
Wiskonsin with nearly the same relative quantities 
of territory as they would have respectively possess- 
ed had the Montreal, and the Menomonee, and Lac 
Vieux Desert, been found situated as was supposed 
in framing the present law of the boundary. Be- 
sides, the field operations, which will be necessary 
to establish the boundary, would be attended with 
much less expense, on account of having to make no 
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minute surveys of the islands (and consequent chan- 
nels) in the Montreal, Brule, and Menomonee 
rivers." (P. 9.) 

Captain Cramps Second Report 

(Senate Document 170, 27th Congress, Second Session, 

Vol. 3) 

Captain Cram's second survey was made in pursu- 
ance of the following instructions : 

*^Your operations should have in view a correct 
delineation of the country between the headwaters 
of the Menomonee and Montreal Rivers, so that 
all the matters requisite to determine a boundary 
between these two points can be laid before Con- 
gress. A correct survey of these two rivers should 
also be made, which will probably be the extent of 
your operations for this year. '' (Senate Document 
No. 170, 27th Congress, Second Session, p. 2.) 

He continued the survey West from Lac Vieu^: Des- 
ert. 

^'Accordingly, the survey of this intervening 
district was commenced at Lac-vieux-Desert (see 
map No. 1), the place where the operations stopped 
in the autumn of 1840, and was extended in the 
direction as nearly as could conveniently be ascer- 
tained, toward the head-waters of the Montreal. 

** After reaching what was supposed to be those 
head- waters, the line of the survey was carried 
down stream to Lake Superior, when it was dis- 
covered that the Ontonagon, and not the Montreal, 
had been reached; and thus it was conclusively 
proven that the head-waters of the Montreal were 
to be found a very considerable distance further 
toward the west than had formerly been supposed. 
And the evidence of this circumstance was very 
much strengthened by having discovered, the year 
before, that Lac-vieux-Desert was the head of the 
Wisconsin, which was known to run toward the 
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south, instead of being, as was formerly supposed 
and represented on the maps, the head of the Mon- 
treal/' (P. 2-3, Senate Document No. 170, supra.) 

Captain Cram fixed upon the junction of *Hwo in- 
considerable streams, not more than twenty or thirty 
feet wide, called Balsam and Pine Rivers'' (p. 3) 
as the head proper of the Montreal River. This was 
done deliberately and with full knowledge that the 
Pine River headed in a small lake called Pine Lake, 
as appears from Captain Cram's report. 

* * The latter of these streams was explored to its 
very head, and found to come from a small lake, 
and all its feeders are represented on the map 
(No. 1). This small lake was connected by an off- 
set-line with the main line of the survey; so that 
if Congress should deem it necessary or expedient 
to constitute this little lake, which I have called 
Pine lake, as the head of the Montreal river, its 
position will be accurately known." (P. 3, Senate 
Document No. 170, supra.) 

All the facts with relation to these streams and this 
part of the Montreal River were fully brought out and 
minutely mapped, and by virtue of this report and the 
maps drawn by Captain Cram, familiar to the govern- 
ment officials and to officials of the state of Michigan, 
Congress for the first time had before it such accurate 
information upon which it could finally designate a spe- 
cific and fixed boundary line. 

The Montreal River was carefully surveyed from its 

source to its mouth, and Captain Cram was familiar with 

the tributaries, of which there were several flowing in 

from the West. 

* * This river was surveyed from its mouth up to 
its highest source, and is represented on map No. 4, 
from which it will be perceived that the streams 
feeding this river almost all come from the west. In- 
deed, there are none entering from the east that 
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can be considered more than small brooks or drains 
from swamps. None of these are so broad that they 
can not be stepped across without wetting a foot. 

''The tributaries from the west generally head in 
small lakes, and on reaching the Montreal, are de- 
flected toward the north by the dividing ridges 
separating the Montreal from the head-waters of 
the other rivers running into Lake Superior — such 
as the Carp, the Iron, and the Ontonagon. 

''The head proper of the Montreal is to be re- 
garded, as before stated, at the junction of the Bal- 
son and Pine. At this point, in times of high wa- 
ter, a canoe may be put in and safely run to the 
mouth, by making several portages.'' (P. 5, Sen- 
ate Document No. 160, supra.) 

The Montreal Eiver was found to be about 341/2 miles 
in length, but very winding. The distance in a straight 
line from its head to its mouth was 18 miles. 

With regard to the Menomonee River, Captain Cram 
said: 

"The Brule and Menomonee constitute a very 
good natural boundary; the precaution, however, 
should be taken of dividing the numerous islands, 
so that some may fall within one, and the remainder 
within the other State. The number of islands in 
the Menomonee amount to 131 : 18 of the principal 
contain 2,304 acres; some of these are over one 
mile in length, and from one-eighth to one-fourth 
of a mile in breadth, and are covered with an ex- 
cellent growth of pine. 

"Innumerable channels occur among the groups 
of islets ; and the best way of disposing of the islands 
would be, to declare, by legislative enactment, that 
all the islands down to a certain point (to be speci- 
fied) shall belong to Michigan, and all below that 
point to Wisconsin. A case of litigation has already 
commenced, I am informed, in reference to one 
of these islands, and the court has been at a loss to 
decide, from not knowing to whose jurisdiction it 
belongs.'' (P. 5-6, Senate Document No. 170, 
supra.) 
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The Burt survey 

On August 10, 1846, four days after the passage of 

the Wisconsin Enabling Act, Congress included in its 

general appropriation act (9 U. S. Stats, at L. 85, at 

87) a provision, as follows: 

''Sec. 4. And be it further enacted that the sur- 
veyor general northwest to the Ohio under the di- 
rection of the President, be, and hereby is re- 
quired to cause to be surveyed, marked and des- 
ignated, so much of the line between Michigan 
and Wisconsin as lies between the source of the 
Brule River and the source of the Montreal River 
as defined by the 'Act to Enable the People of 
Wisconsin territory to form a constitution and 
state government, and for the admission of such 
state into the Union, and the expense of such sur- 
vey shall be paid, upon the certificate of the Sur- 
veyor General, out of any moneys in the treasury 
not otherwise appropriated, not exceeding one 
thousand dollars/ " 

Pursuant to this appropriation, the survey known as 
the Burt survey was made, surveying and marking the 
line run by Captain Cram from Lac Vieux Desert to 
the point marked on the Cram survey as the head of 
the Montreal River. 

The Wisconsin enabling act 

Prior to the appropriation for the Burt survey, and 
on August 6, 1846, Congress passed an act authorizing 
the people of the territory of Wisconsin to form a state 
government (9 U. S. Stats, at L. 56), and therein the 
northeastern boundary was described as follows: 

''Beginning at the northeast comer of the state 
of Illinois, that is to say, at a point in the center 
of Lake Michigan, where the line of 42 degrees 
and 30 minutes of north latitude crosses the same ; 
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thence ninning with the boundary line of the State 
of Michigan through Lake Michigan, Green Bay, 
to the mouth of the Menominee Eiver; thence up 
the channel of said river to the Brule River; 
thence along the last mentioned river to Lake 
Brule, thence along the southern shore of Lake 
Brule in a direct line to the center of the channel 
between Middle and South Islands, in the Lake 
of the Desert; thence in a direct line to the head- 
waters of the Montreal River, as marked upon the 
survey made by Captain Cram; thence down the 
main channel of the Montreal River to the middle 
of Lake Superior. 

'*To prevent all disputes in reference to the ju- 
risdiction of the islands in said Brule and Me- 
nominee Rivers, the line he so run as to include 
within the jurisdiction of Michigan all the islands 
in the Brule and Menominee Rivers (to the extent 
to which said rivers are adopted as a boundary) 
down to and inclusive of the Quinnesec Falls of 
the Menominee; and from thence the line shall be 
so run as to include within the jurisdiction of Wis- 
consin, all the islands in the Menominee River 
from the Falls aforesaid, down to the jumetion of 
said river with Green Bay: 

'*That the adjustment of boundary as fixed by 
this act between Wisconsin and Michigan shall not 
be binding on Congress unless the same shall be 
ratified by the State of Michigan on or before the 
1st day of June, 1848.'' 

By an act approved May 29, 1848, Congress ad- 
mitted the state of Wisconsin into the Union (9 U. S. 
Stats, at L. 233), with ''the boundaries prescribed by 
the act of Congress approved August 6, 1846." 

Michigan's constitution 1850 

In the year 1850, the state of Michigan adopted a 
new constitution, and therein the boundaries of the 
state were described as follows: 
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"To the mouth of the Montreal River; thence 
through the middle of the main channel of said 
River Montreal to the headwaters thereof; thence 
in a direct line to the center of the channel be- 
tween Middle and South Islands in Lake of the 
Desert; thence in a direct line to the southern 
shore of Lake Brule; thence along said southern 
shore and down the River Brule to the main chan- 
nel of the Menominee River; thence down the cen- 
ter of the main channel of the same to the center 
of the most usual ship channel of Green Bay of 
Lake Michigan; thence through the center of the 
most usual ship channel of the said Bay to the 
middle of Lake Michigan." 

This is identical with the description contained in the 
enabling act of Wisconsin, except that the line is de- 
scribed in reverse order, and except for the omission of 
the words **as marked upon the survey made by Captain 
Cram. ' ' 

MicMgan's constitution 1908 

No change was made in the constitution of the state 
of Michigan until 1908, when a new constitution was 
adopted, to go into effect January 1, 1909, setting forth 
the boundary now in question, as follows: 

<<* # * ^Q ^j^g mouth of the Montreal River; 
thence through the middle of the main channel of 
the westerly branch of the Montreal River to Is- 
land Lake, the headwaters thereof; thence in a 
direct line to the center of the channel between 
Middle and South Islands in the Lake of the Des- 
ert; thence in a direct line to the southern shore 
of Lake Brule, thence along said southern shore 
and down the River Brule to the main channel of 
the Menominee river; thence down the center of 
the main channel of the same to the center of the 
most usual ship channel of Green Bay of Lake 
Michigaii; thence through the center of the most 
usual ship channel of said Bay to the middle of 
Lake Michigan. '^ 
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The act under which the Constitutional Convention 
of 1907 and 1908 convened provides that : 

^*The convention shall, before its adjournment, 
prepare and adopt an address to the people of the 
state, explaining the proposed changes in the pres- 
ent Constitution, and the reason for such changes, 
and such other matters as to the Convention shall 
seem advisable/' 

Contrary, however, to this provision, the text of the 

constitution, as published in the address to the people, 

indicates only that the words ^* Island Lake'' are new, 

and no indication whatsoever appears that the words 

*' westerly branch" (referring to the Montreal River) 

are new, and the note to such article of the constitution 

is also deceiving, which reads: 

'^ Words printed in italics in the revision indicate 
the insertion of new matter. The use of stars, thus 
* ^' '^ indicates the omission of words contained 
in the present constitution." 

Moreover, the amendment to the original boundary 
definition, being File No. 185 of the proposed changes 
to the constitution of the Convention of 1907-8, indi- 
cates that the only new matter appears in lines 8 and 20 
of this file, being the words ** point" and '^Island Lake", 
while in truth and in fact the words '^westerly branch" 
were also new and materially qualify former boundary 
descriptions. 

1909 AMENDMENT NO ASSERTION OF 
SOVEREIGNTY 

Not only does it appear that the people were misled 
in adopting the constitution with these changes as to 
boundaries, and that the provisions under which the 
convention was assembled were flagrantly violated, but 
also it seems that the motives of those introduced were 
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not proper. The new terms were not the result of pub- 
lic clamor for the enforcement of Michigan's rights, as 
the bill of complaint implies, but the making up of a 
claim solely for the purpose of forcing from the state of 
Wisconsin a favorable settlement. Mr. Benton, Chair- 
man of the Committee on Boundaries, in explaining the 
change to the delegates, stated : 

''It is properly inserted there for the purpose of 
having such influence as it might upon any settle- 
ment that we may enter into with the state of Wis- 
consin.'' (Debates, p. 766.) 

These delegates, then, or rather, some of them, with no 
authority of the legislature or the governor, procured 
the setting forth in their constitution of a claim to the 
entire territory which had for nearly a century belonged 
to Wisconsin, solely for the purpose of creating a contro- 
versy which might later become the basis of settlement. 
In spite of this provision of the constitution, this claim 
wa^ permitted to sleep from 1908 until 1919, when some 
action was again taken with a view of making some claim 
to the disputed territory, as set forth in the complaint. 
In the meantime, however, and even up to September, 
1923, the state authorities, in official publications, and 
the legislature, in making a division of legislative dis- 
tricts, used maps and districted these territories on the 
basis of the old recognized boundary, rather than on the 
new boundary, showing either that Michigan was not 
making a serious claim, or that even at this late date the 
legislature, the governor, and the people generally did 
not know what the real effect was of the definition of 
the boundary in the new constitution. 

The legislature of the state of Michigan, by Act 
No. 30 of the Public Acts of the First Extra Session of 
1921, authorized the attorney general of the state of 
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Michigan to bring an action to have the disputed boun- 
dary line established and marked, and this action was 
brought in pursuance of that act. 

Wisconsin constitution 

To turn again to Wisconsin, the constitution adopted 
in 1848 provides: 

''Section 1. It is hereby ordained and declared 
that the state of Wisconsin doth consent and accept 
of the boundaries prescribed in the act of congress 
entitled 'An act to enable the people of Wisconsin 
territory to form a constitution and state govern- 
ment, and for the admission of such state into the 
Union,' approved August sixth, one thousand eight 
hundred and forty-six, to wit: Beginning at the 
northeast corner of the state of Illinois — that is to 
say, at a point in the center of Lake Michigan where 
the line of forty-two degrees and thirty minutes 
of north latitude crosses the same ; thence running 
with the boundary line of the state of Michigan, 
through Lake Michigan, Green Bay, to the mouth 
of the Menomonie river; thence up the channel 
of the said river to the Brule river ; thence up said 
last-mentioned river to Lake Brule; thence along 
the southern shore of Lake Brule, in a direct line to 
the center of the channel between Middle and 
South Islands in the Lake of the Desert ; thence in a 
direct line to the headwaters of the Montreal river, 
as marked upon the survey made by Captain Cramm ; 
thence down the main channel of the Montreal river 
to the middle of Lake Superior ; thence through the 
center of Lake Superior to the mouth of the St. Louis 
river ; thence up the main channel of said river to the 
first rapids in the same, above the Indian village, 
according to Nicollet's map ; thence due south to the 
main branch of the River St. Croix; thence down 
the main channel of said river to the Mississippi; 
thence down the center of the main channel of that 
river to the northwest comer of the state of Illinois ; 
thence due east with the northern boundary of the 
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state of Illinois to the place of beginning, as estab- 
lished by 'An act to enable the people of the Illinois 
territory to form a constitution and state govern- 
ment, and for the admission of such state into the 
Union on an equal footing with the original states, ' 
approved April 18th, 1818. 

' ' Section 2. The propositions contained in the act 
of congress are hereby accepted, ratified and con- 
firmed, and shall remain irrevocable without the 
consent of the United States." 

The boundaries provided for in the constitution of 
1848 remain in force today. 



ANALYSIS OF MICHIGAN'S CLAIM 

(a) Michigan's claims are founded upon three 
principal propositions : 

1. That the first boundary contained in the enabling 

act of Michigan and the Wisconsin territorial 
act is fixed and certain, and unalterable. 

2. That the present boundary is not that first given, 

and the territory embraced within the present 
boundary does not contain all the territory in- 
tended to be given to Michigan by her enabling 
act. 

3. That the public officials of Michigan were un- 

aware of the actual facts until after 1885. 

(b) The complaint is also founded upon certain 
secondary propositions : 

1. As to the Montreal River area — 

a. That by Montreal River, Congress meant 

the west branch of the Montreal River; 

b. That Island Lake is the proper point for 

the land boundary to begin, and that 
instead of leading through the lake 
commonly known as Lac Vieux Desert, 
the boundary line should run directly 
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to Lake Brule, on the theory that Is- 
land Lake is the Lac Vieux Desert in- 
tended by Congress. 

2. As to the Menomonee River boundary — 

a. No claim is made except lack of knowledge 
as to exact situation by the public offi- 
cials of Michigan. 

3. As to the Green Bay area — 

a. Lack of knowledge as to the exact situa- 

tion. 

b. That the most usual ship channel cannot 

mean the best ship channel. 

MICHIGAN'S PRINCIPAL CLAIMS 

The hoiindary specified in the Michigan enahhng act and 

Wisconsin territorial act was not fixed, 

certain and imalterahle 

As stated in the analysis above, the contrary of the 
foregoing proposition forms one of the principal propo- 
sitions contained in Michigan's complaint. This prop- 
osition presupposes absolute knowledge of the conditions 
existing along the course of this proposed line at the time 
Congress adopted the acts in question. Michigan's 
own complaint negatives this fact, when on page 12 it 
refers to the map used by the judiciary committee of the 
senate in 1834 when the question of a compromise of the 
Ohio dispute first came before Congress. The map there 
referred to was a map similar to the map attached to the 
plaintiff's complaint, and marked ' ' Ex^hibit B ' ', and which 
showed a continuous water boundary from Green Bay to 
Lake Superior by way of the Montreal River, the Lake 
of the Desert and the Menomonee River. Moreover this 
claim is founded on the proposition that the so-called 
West Branch of the Montreal River is the larger, and 
that Congress had in mind and knew the exact volume 
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of water flowing through the various branches of the 
Montreal River. TJie last proposition is so doubtful 
that as plaintiff's complaint shows, it cannot be deter- 
mined except by extensive engineering experiments. 
(Complaint, p. 39.) The actual fact is that Congress 
had in mind only a stream following a general direction 
toward Lac Vieux Desert, that stream was known as the 
Montreal River, and the east branch most nearly follows 
the course of the stream in the minds of Congress. The 
fact that two expeditions were necessary, and extensive 
engineering work was necessary to determine the proper 
line as construed by Wisconsin and the United States 
Government throughout the period since the establish- 
ment of this line, indicates that there was such grave 
doubt and uncertainty that this line could under no cir- 
cumstances become fixed. This fact is further substan- 
tiated by the fact that Congress considered its action in 
establishing the boundary in the first instance as only 
temporary, and for that reason, after having additional 
information as a result of Captain Cram's two expedi- 
tions to this territory, more specifically described the 
boundary and directed a survey to be made and the line, 
not evidenced by natural boundaries, properly marked 
with proper monuments. This was done by the survey of 
Burt in 1847. (9 U. S. Stats, at L. 85, at 87.) 

An examination of the investigation made by Captain 
Cram and a reading of that part of the report heretofore 
quoted (see pages 6-15) clearly indicates the various un- 
certainties that existed as to this boundary, the indefi- 
niteness which must necessarily follow from describ- 
ing a boundary through a country as little known as t,his 
region wa^ at that time. The fact that Congress in a 
large measure accepted Captain Cram 's recommendations 
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clearly shows that it considered the original boundary as 
only approximating the ultimate boundary. That this 
was the understanding of Michigan at the time is con- 
clusively established by the resolution and petition of the 
General Assembly of Michigan, passed June 15, 1836, 
and being incorporated as Senate Document 186, 26th 
Congress, Second Session, Vol. 4, 1840-41, which recites 
that a strict and literal conformity with the directions 
contained in the act of Congress establishing such boun- 
dary was impossible, and petitioned Congress to ap- 
point commissioners to definitely fix such boundary. Con- 
gress apparently, rather than to enter into a new dispute 
wit,h the authorities of Michigan, decided that it would 
determine what this boundary Sjhould be, and delegated 
its own representative. Captain Cram, to make such sur- 
vey and to give his report. This fact, however, does not 
militate against the proposition that even the Michigan 
authorities in 1836 did not consider this boundary final 
and unalterable. 

The present houndary is in substantial accord with the 

original description contained in the enabling act 

of Michigan and the Wisconsi7i territorial act 

This proposition is founded on the report of Captain 
Cram which shows conclusively that the lines which he 
finally established and followed most nearly ap- 
proached the first theory of Congress; that is, for a 
continuous natural water-boundary through Lac 
Vieux Desert. He took that part of the Montreal River 
which most nearly approached Lac Vieux Desert. He 
called the attention of Congress to the difficulty of run- 
ning a line through the center of Lac Vieux Desert, 
and pointed out a method whereby a definite line 
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through this lake could be fixed by establishing some 
fixed point in the lake which the line should cross. (See 
Cram Report, p. 11) In this respect, Congress accepted 
his recommendations. (Wisconsin Enabling Act, p. 
18) By reason of this construction, we have the pres- 
ent line substantially approximating a straight line 
drawn from the mouth of the Montreal River to Lac 
Yieux Desert, the very boundary line which wa^ contem- 
plated by Congress when it considered that the Mon- 
treal River had its source in Lac Vieux Desert. The 
present line more nearly conforms to the intention of 
Congress, because it passes through the Lac Vieux 
Desert which undoubtedly was in the minds of Con- 
gress in determining upon this boundary line. 

In this connection, we call the court's attention to 
Exhibit B in plaintiff's complaint, which specifies Lac 
Vieux Desert as a large lake. Moreover, it shows the 
Montreal River as a considerable river with a general 
direction very closely approximating the actual direc- 
tion of the so-called East branch of this river, and 
showing moreover a branch of said river leading out 
of a very small lake. Again, in Exhibit A, the course 
of the Montreal River relied upon by Congress for the 
boimdary is entirely different from that of the West 
branch of the Montreal River, and very nearly follows 
the direction of the so-called East branch of said river, 
and while it refers to a series of lakes as Lakes of the 
Desert, these lakes are clustered about very closely and 
include Ontonagon Lake, and do not include the lake 
which is shown to be the source of the Montreal River 
on such map. (See map on opposite page which shows 
this same area on a larger scale.) 
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We call the court ^s attention jiarticularly that the 
reproduction marked Exhibit A in plaintiff's complaint 
is inaccurate in that the westerly branch of the Mon- 
treal River is not fully designated, while in truth and 
in fact, as fully appears upon the accompanying map, 
such branch does appear, but the boundary line entirely 
ignores it. Moreover, the lake which is shown as the 
source of the Montreal River comes very close to Lac 
Yieux Desert, and is in an entirely different location 
with reference to Lac Yieux Desert than Island Lake is, 
and that if the present boundary line is followed, it will 
produce nearly a straight line of boundary between 
Lake Superior and Green Bay. 

The public officials of Michigan were aware of the situa- 
ation with reference to this boundary 

This fact is evidenced by the resolution and petition 

submitted to Congress, found on pages 15 and 16 of 

plaintiff's complaint, and is particularly indicated by 

this significant language : 

^* Whereas a critical examination of the topog- 
raphy of the country through which the boundary 
line between this state and the territory of Wis- 
consin must pass, appears to render a strict and 
literal conformity with the directions contained in 
the act of Congress establishing the same impos- 
sible : and, whereas, the general intent of said act, 
it is presumed, can be attained without much dif- 
ficulty; if said line be immediately marked and 
described," 

and then continues the proposal of the state of Michi- 
gan. Apparently the public oflScials were well aware 
of the situation along this boundary line and that such 
information was based upon a critical examination of 
the topography of the country. This is the first indica- 
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tion of information as to the condition in this area. 
Secondly, the authorities must be presumed to have 
known of the official actions of the official government 
surveyor, Captain Cram, and the reports filed by 
him with Congress showing the situation in this area. 
The Burt survey referred to in the cqmplaint more- 
over specifically marked the boundary as understood 
by Congress. 

The enabling act of Wisconsin again specifically 
called attention to the construction that Congress 
placed upon this boundary, and this construction is 
peculiarly significant when it is considered that Con- 
gress at that time had before it both reports of Captain 
Cram, his recommendations with reference to more 
clearly establishing the boundary, and the fact that 
Congress took great care in removing doubt as to the 
only remaining part of the boundary about which any 
dispute might arise, that is, the islands in the Menomo- 
nee River. 

Thereafter, the Michigan authorities, in their con- 
stitutional convention of 1850, adopted almost the ex- 
act wording of the Wisconsin boundary. We say that 
this was done with absolute knowledge of the fact, for 
the Michigan authorities had the resolutions of the 
earlier general assembly showing that a critical ex- 
amination of the topography of this country had been 
made. They had before them the surveys made by 
Captain Cram, Ithe survey and boundary markings 
made by Burt; they had before them the enabling act 
of the state of Wisconsin, and finally, they had the 
Wisconsin Act of Statehood of 1848, whereby Wiscon- 
sin became a state. This knowledge of the ^cact effect 
of the investigations made by Congress with reference 
to this boundary in general may best be illustrated 
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by the fact that the Michigan boundary line left out 
the words ' * as marked upon the survey made by Cap- 
tain Cram^', apparently for the reason that the survey 
of Captain Cram had become merged into the survey 
of Burt, which survey was not only a record of a sur- 
vey but one actually laid out on the ground by means 
of permanent monuments, and for that reason, the 
reference to Cram's survey was apparently useless and 
unnecessary and was so considered by the members of 
the constitutional convention of 1850. 

The familiarity of the public authorities of Michi- 
gan with the exact situation existing with reference to 
this boundary line is clearly established when it is con- 
sidered that Dr. Houghton, State Geologist of Michi- 
gan in 1840 accompanied Captain Cram on his jSrst sur- 
veying expedition. House Miscellaneous Documents, 
First Session, 52nd Congress, Vol. 53, page 28, wherein 
it was said : 

'^Historically considered, the exploration of this 
region commenced in the year 1840 when Dr. 
Houghton, as Commissioner of the State of Michi- 
gan, accompanied Captain Cram, the State Topo- 
graphical Engineer, who was then surveying the 
Menomonee and Montreal Rivers." 

SECONDARY PROPOSITIONS 

The Montreal River intended iy Congress as the bound- 

ary is the one designated in plaintiff's complaint 

as the EAST branch 

The plaintiff's complaint alleges that the westerly 
branch of the Montreal Eiver is the main branch of the 
Montreal Eiver, and for that reason should be the 
boundary line in place of the so-called east branch. 
This proposition is founded again upon a survey and 
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investigation made in 1919. If this theory were adopt- 
ed, the course of the boundary would be entirely dif- 
ferent than that originally contemplated by Congress, 
and would make the boundary very irregular because 
the westerly branch of the Montreal River follows a 
more westerly course than the so-called easterly branch 
(see Exhibit E of bill of complaint). Again, Captain 
Burt made a very careful examination of the various 
rivers and the tributaries of the Montreal River and 
selected the present so-called easterly branch as the 
Montreal River. As between a conclusion as to the 
proper river to form the boundary made at or about 
the time the boundary was established and one now 
claiming that the volume of water in some other branch 
is greater than in the branch forming the present bound- 
ary, it is quite apparent that the long established and 
recognized stream should be adopted as the boundary 
intended by Congress. 

Island Lake ivas never considered to he one of the 
Lakes of the Desert 

This proposition follows from what has been said 
with reference to which is the proper Montreal River 
to be considered in this boundary. The other more 
apparent reason, however, is that the earlier maps do 
not include this lake, and plaintiff's Exhibit E very 
clearly shows the great distance between Lac Vieux 
Desert, the lake commonly and generally known for a 
hundred years as Lac Vieux Desert. This fact of it- 
self makes it improbable that Congress ever considered 
Island Lake or ever knew of it. Moreover, Exhibit A 
relied upon in plaintiff's complaint shows that the lakes 
considered by Congress as the Lakes of the Desert were 




The above map clearly shows that Congress intended 
the east branch of the Montreal River, and had but one 
Lake of the Desert in mind. Note this map shows the 
west branch as a large tributary rising in a lake. It 
was this map that Congress had before it and not Plain- 
tiff 's Exhibit ''A:' 
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very close together and could not possibly include a 
lake at the distance that Island Lake is from the main 
Lake of the Desert. Moreover, Congress, in referring 
to this boundary, did not refer to the Lakes of the 
Desert, even though, as counsel says, they had before 
them the map showing a group of lakes, but it contin- 
ually referred to the Lake of the Desert. The maps 
submitted with this brief clearly show that there was 
at that time, and always has been, one Lake of the 
Desert, just as is indicated in Exhibit E to plaintiff's 
complaint herein, and as is indicated by the report of 
Captain Cram to Congress after his first survey, wheu 
lie refers to Lac Vieux Desert as being the principal 
head of the Wisconsin River. (Senate Document 170, 
supra, p. 4.) 

Another inmiperable obstacle to plaintift'^s theory 
that Island Lake was the lake contemplated by Con- 
gress is the fact that Island Lake in all the earlier maps 
is represented, not as being the source of the Montreal 
River, but as being the source of the Gogogashugun 
River, and that only recently has this river been named 
the West Branch of the Montreal River. That being 
true, if Congress had intended to adopt this river as the 
boundary, it would have mentioned it as the particular 
river, and would not have referred to it as the Montreal 
River. 

The Menomonee River houndary 

Apparently no explanation is given for the failure of 
Michigan to assert claim to the islands of this river, in 
spite of the fact that Congress had specifically provided 
that certain islands should go to Wisconsin and certain 
islands should go to Michigan. Moreover, the action of 
Wisconsin in adopting this construction of the boundary 
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did not seem to influence Michigan, and knowing that 
Wisconsin had adopted the boundary as suggested to it 
by Congress, Michigan in 1850, two years after the con- 
stitution of Wisconsin was adopted, adopted a boundary 
line exactly identical with the Wisconsin line, and while 
it did not expressly say it adopted the construction 
placed upon that line by Congress, it in no way dis- 
sented from such construction. After that time, as is 
stated in plaintiff's complaint, Wisconsin exercised un- 
interrupted sovereignty over the islands in question. 
Surely lack of knowledge or information as to the ex- 
act situation cannot be successfully set up to excuse the 
delay in bringing an action to assert its claim to any of 
these islands. It cannot, at least, overcome the positive 
action of the people of Michigan in adopting the line 
without dissent, knowing, as it must be held to have 
known, that Wisconsin was to have the islands below 
Quinnesec Falls and Michigan was to have the islands 
above Quinnesec Falls. (Wisconsin Enabling Act, p. 
18.) 

The Gf^en Bay boundary 

No apparent excuse is offered to the failure to assert 
claim to the islands now claimed in this state through- 
out the period between 1836 and 1923, except the gen- 
eral allegation of lack of knowledge. Yet, certainly, the 
region of Green Bay could not have been the wild coun- 
try attempted to be depicted in plaintiff's complaint, 
when Congress, as early as 1836, referred to a usual ship 
channel, and plaintiff's complaint is founded upon the 
proposition that there was at that time a usual ship 
channel. In order to have had a usual ship channel, 
there must have been trade going on within Green Bay, 
and inhabitants there who were trading with the out- 
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side worlds. It is common knowledge that this was one 
of the common highways leading to the Mississippi River 
by way of the Fox and the Wisconsin rivers, and for 
that reason, it is, of course, very apparent that this 
region was well known and the exact situation and loca- 
tion of the various islands has been known to Michigan 
ever since the time the boundary line was first adopted. 
That being true, clearly the failure to bring this suit 
throughout this time cannot be excused because of lack 
of knowledge or information. Moreover, all of the early 
maps indicate familiarity with the exact location of the 
various islands. 

The ^^most usual ship channel means best or main 
channel 

The claim of Michigan is based upon the proposition 
that the usual ship channel at that time lead through 
Death ^s Door, a statement which of itself rather nega- 
tives this assertion, for the reason that Death's Door 
apparently was given rather the name of a dangerous 
passage and one not ordinarily resorted to, and this fact 
becomes more apparent when we find that as early as 
1837 Congress established a lighthouse on the northerly 
point of Pottawatamie Island (4 Stats, at L. 721), the 
extreme north point of the Wisconsin north point of 
land under Wisconsin's jurisdiction. The fact that this 
lighthouse, which was one of the first lighthouses lo- 
cated in this region, was placed at this point rather than 
at Death's Door is the best indication as to where Con- 
gress considered the most usual ship channel to have 
been. 

Moreover, the report of Captain Cram again throws 
light upon the proper construction to be placed upon 
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the term '^ usual ship channer', when he adopts the 
theory of the instructions submitted to him, that usual 
ship channel should be construed to be the best ship 
channel for the reasons indicated in his report. This 
recommendation, together with the fact that Congress 
also used the term ^'main ship channer^ in establishing 
the boundary line for Wisconsin Territory in 1836, 
evinces an intention on the part of Congress to refer to 
the best or main channel and indicates that Congress 
considered that this channel was also the most usual ship 
channel. This fact, together with the continued recog- 
nition that the boundary line did not pass through 
Death's Door, but passed around Washington Island 
and Pottawatamie Island throughout this period of time, 
indicates that public officials as well as people living in 
that part of Michigan all construed this definition of the 
boundary the saime way as did Captain Cram. 



MOTION TO DISMISS DOES NOT ADMIT 
ALLEGATIONS CONTRADICTED BY PUB- 
LIC RECORDS OF WHICH THE COURT 
WILL TAKE JUDICIAL NOTICE 

The foregoing discrepancies are pointed out at the 
outset in order that it may be fully understood that 
the fundamental propositions of plaintiff's complaint 
are entirely contradicted by the public records in ex- 
istence at all times since the creation of the boundaries 
involved in this suit. Within familiar rules of this 
court, a motion to dismiss does not admit a false alle- 
gation concerning a fact of which the court will take 
judicial notice. 2 Foster, Federal Practice, 1831, sec. 
366-B ; Pierce Oil Corporation v. Hope, 248 U. S. 498 ; 
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Louisville & Nashville R. B. Co. v. Palmes, 109 U. S. 
244, 252 ; Wilson v, Gaines, 109 U. S. 417 ; Boss v. Ft. 
Watjne, 63 Fed. 466. 



MOTION TO DISMISS PROPER REMEDY 
WHERE COMPLAINT AND FACTS OF 
WHICH THE COURT TAKES JUDI- 
CIAL NOTICE CONCLUSIVELY 
SHOW NO CAUSE OF ACTION 
EXISTS 

Before calling the court's attention to the various 
public records establishing acquiescence in and accept- 
ance of the boundary line as claimed by Wisconsin, the 
question may be asked, ' ' Can this defense be raised by 
motion to dismiss ? ' ' The plaintiff contends that it can, 
and that such motion should dispose of this proceeding. 
This being a proceeding in equity, the rules of equity 
practice should prevail, and the demurrer being abol- 
ished by Rule 29 and the motion to dismiss taking the 
place of a demurrer in equity practice, it must follow 
that objections going to the sufficiency of the com- 
plaint must be raised by motion. This seems to be the 
rule of the federal court. Alexander v. Fidelity Trust 
Co. (1914), 215 Fed. 791, at 794. The motion to dismiss 
seems also to have been a proper proceeding even be- 
fore the adoption of the new equity rule, for as early as 
1838, in the case of Rhode Island v. Massachusetts, 12 
Pet. 657, at 668, a motion was made to dismiss a com- 
plaint in a boundary line suit based upon similar propo- 
sitions, and one of the grounds argued was very similar 
to that here contended for. See page 680. The court 
assumed that, had proper showing been made of the 
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contentions there made, the remedy asked for would 

have been granted, (p. 734.) 

*'An issue at law is directed, a commission of 
boundary awarded; or, if the court are satisfied 
without either, they decree what and where the 
boundary of a farm, a manor, province, or a State, 
is and shall be." 

Again, at page 735 : 

''This however, is not a case where there is an 
issue on original boundary; the defendant does 
not rest on that fact, but puts in a plea setting up 
an agreement or compact of boundary between the 
parties while colonies, and the actual establish- 
ment of a line agreed on, run, marked, and ratified 
by both colonies, long possession, and a right by 
prescription to all the territory north of such line. 
This presents a case of an agreement on one side, 
alleged to be conclusive upon every matter com- 
plained of in the bill; on the other, to be invalid 
for the reasons alleged. If this matter of the plea 
is sufficient in law, and true in fact, it ends the 
cause; if not so in both respects, then the parties 
are thrown back on their original rights, according 
to their respective claims to the territory in ques- 
tion; by charters, or purchase from the Indians. 
If, then, we can act at all on the case, we must, on 
this state of the pleadings, decide on the legal suffi- 
ciency of the plea, if true, as on a demurrer to it ; 
next, on the truth of its averments; and then de- 
cide whether it bars the complaint of the plaintiff, 
and all relief; if it does not, then we must ascer- 
tain the fact on which the whole controversy turns. 
In the first aspect of the case, it presents a ques- 
tion of the most common and undoubted jurisdic- 
tion of a court of equity; an agreement which the 
defendant sets up as conclusive to bar all relief, 
and the plaintiff asks to be declared void, on 
grounds of the most clear and appropriate cogniz- 
ance in equity, and not cognizable in a court of 
law. A false representation made by one party, 
confided in by the other, as to a fact on which the 
whole cause depends, the execution of the agree- 
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ment, and all proceedings under it, founded on a 
mistaken belief of the truth of the fact represent- 
ed. We must, therefore, do something in the cause; 
unless the defendants have, in their objections, 
made out this to be an exception to the usual 
course of equity, in its action on questions of 
boundary. ' ' 

It has also been held that in passing upon questions 
raised by motions, the court will take judicial notice 
of public records, etc., and will consider such records 
in connection with the pleadings in order to determine 
the sufficiency of such pleadings. 2 Foster, Federal 
Practice, 1831, sec. 366-B. 

Moreover, the object of the motion being identical 
with a demurrer, the rule as to demurrers should also 
be followed ; that is, that length of time or laches may 
be a proper ground for demurrer. 2 Foster, Federal 
Practice, 1834, sec. 367. 



SCOPE OF JUDICIAL NOTICE AS TO 
HISTORICAL FACTS 

It appearing then that a motion is the proper rem- 
edy, it becomes necessary, in considering the applica- 
tion of the law to the facts in hand, to advert to the 
principles of judicial notice and the scope of judicial 
notice. The question now before this court, by its na- 
ture, necessarily involves historical data. The question 
being one of boundary and of acquiescence in the exer- 
cise of jurisdiction and the exercise of jurisdiction of 
respective sovereign states over a territory now in dis- 
pute raises propositions which are susceptible of proof 
only by documentary and other evidence of a similar 
nature. Facts to be proved upon argument of this mo- 
tion are the acquiescence by the State of Michigan in the 
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exercise of jurisdiction over the territory now covered 
by the State of Wisconsin and the recognition by the 
United States government of the sovereignty of Wiscon- 
sin. These facts all call for evidence as to what the 
parties believe and how the parties have acted, and 
such evidence consists of maps and manuscripts and the 
like. No issue as to the truth or untruth of the allega- 
tions as to a mistake in the survey of the boundary line 
is raised. Maps, documents, recorded conveyances, etc., 
are useful insofar as they are shown to be products of 
one or the other party, and as they evidence acquiescence 
and knowledge of the boundary. For that reason, this 
court should take judicial notice of all such evidence 
that is to any extent matter of history, and to those 
documents and maps, which by their surroundings and 
in themselves show the validity of their issue. 

In the nature of things, the scope of judicial notice 
of the existence of maps and documents is much 
broader than the scope of judicial notice of the facts 
which those maps and documents tend to prove. 
Whether or not a court will take judicial notice of a 
matter of fact is largely discretionary and depends 
upon the character of the case and the circumstances 
connected with it. 

Waters-Pierce Oil Company v. DeSelms, 212 U. S. 

159; 
Hunter v. N. Y. etc. R. R. Co,, 116 N. Y. 615. 

Documents w^hich can be found by reference to any 
library would seem naturally to be subjects, the exist- 
ence and validity of issue of which this court should 
judicially notice. 

For the most part, the sources of information upon 
which we rely and to which we direct the attention of 
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the court are the documents of the House of Kepresenta- 
tives and of the Senate, more particularly the reports 
of the various major departments of the government as 
set forth in such documents. Primarily, the sources of 
information so referred to are: the reports of the Secre- 
tary of War, containing the reports of the Chief of En- 
gineers ; the reports of the Secretary of the Interior, con- 
taining the report of the Surveyor General; the report 
of the Treasury Department, embodying the report of the 
Light-House-Board. As to all of these, we havje no siigjht- 
est question but that they are properly before the court 
as evidence of the very highest character and standing. 
Such practice is sanctioned in Tempel v. United States, 
248 U. S. 121, at 130, where it appears that the court 
examined the engineers' reports for a period of fifteen 
years and certain private acts of Congress under the 
theory that it might judicially notice the same. Such 
documents were examined without discussion by the 
court in Alaska Pacific Fisheries v. United States, 248 
IJ. S. 78, 86, 89, and Internaiional News Service v. Asso- 
ciated Pness, 248 U. S. 215, at 248. 

Likewise in The Paqnete Habana, 175 U. S. 677, at 
712, the Bureau of Navigation Keport of 1898 appears 
to have been judicially noticed. Eeference to maps and 
charts, not all of them ofiS.cial, is sanctioned in Moore v. 
McGuire, 205 U. S. 214, at 224, and private acts of the 
State of Mississippi are referred to. The case of Tren- 
ier V. Stewart, 101 U. S. 797, illustrates the extent to 
which the court may propery go in judicially noticing 
general historical works and historical research. The 
state court had there said (Trenier v. Stewart, 55 Ala. 
458, at 465) : ''The most satisfactory and important 
evidence on the subject has been entirely overlooked," 
and reference was then made to Pickett 's History of Ala- 
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bama, and Bancroft's History of the United States, and 
the court determined the case (see p. 468) ''by the docu- 
mentary evidence in it considered in view of the histori- 
cal and geographical facts of which the court must take 
notice." Its action in doing so seems to have been ex- 
pressly sanctioned by this court at page 810 of the opin- 
ion, in these words : 

''Most of these views are much strengthened by 
historical researches of the court below.'' 

Certain acts of the legislature of the State of Michi- 
gan, to which we refer, are of the same nature as these 
acts of Congress, and the same principles with regard to 
judicial notice apply. In view of the purpose for which 
these acts are introduced, it would seem that no distinc- 
tion could be made between private acts of the legisla- 
tures of the two states involved and public acts of those 
states, the only question in either case being whether 
in fact such an exactment existed. 



THE EXACT LINE MARKING WISCONSIN'S 

SOVEREIGNTY AS EXERCISED SINCE 

1836 IS NOT IN DISPUTE IN THIS 

CASE 

Before approaching a discussion of the evidence 
properly before the court at this time, it is well to call 
the court's attention to the exact issue presented by 
plaintiff's complaint so far as this boundary is con- 
cerned. 

Michigan's complaint recognizes the fact that Wiscon- 
sin has exercised uninterrupted, undisturbed and undis- 
puted sovereignty over the entire territory claimed by 
Michigan in this proceeding throughout the period from 
1836 to 1907 and an undisturbed and uninterrupted sov- 
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ereignty since that time. The boundary marking the 
limits of this sovereignty so exercised is clear and un- 
disputed, and no issue is raised about it in plaintiff's 
complaint. Nor is any question raised that any doubt 
exists or will arise as to the boundary as claimed by 
Wisconsin should Wisconsin be right in this claim. 
That being true, if it appears from the records, to which 
we call the court's attention, that Michigan's claim is 
not well founded, or if it appears from an examination 
of the records that no matter what Michigan's claims 
might have been when the boundary was first marked, 
long acquiescence in the boundary as claimed by Wis- 
consin prevents Michigan from now asserting such 
rights. A decision favorable to Wisconsin on either 
proposition disposes of Michigan 's claim and of this law- 
suit. Rhode Island v. Massachusetts, 12 Pet. 657, at 
734 and 735. For this reason, the purpose of this mo- 
tion is to present to the court the records which we con- 
sider so clearly sustain Wisconsin's claim to the dis- 
puted territory and to the boundary line which has been 
recognized by all parties for nearly one hundred years, 
that it would be unfair and unjust to put the State of 
Wisconsin to the expense of a trial in order to present 
additional evidence which would only be cumulative and 
would not be of the dignity of the records herein re- 
ferred to. 



THE BOUNDARY AS CLAIMED BY WIS- 
CONSIN HAS BEEN UNIVERSALLY 
RECOGNIZED 

In order to sustain this motion, it is now proposed to 
submit to the court the various official acts of the gov- 
ernment of the United States and the governments of 
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the states of Wisconsin and Michigan, indicating on the 
part of the United States the construction placed upon 
the boundary line as originally defined by the first act 
of Congress and as later more specifically defined by the 
Wisconsin Enabling Act, and as far as the states of Wis- 
consin and Michigan are concerned, indicating a recog- 
nition of such boundary and an acquiescence in the ac- 
tion of Congress with reference thereto. 

The appendix accompanying the brief is submitted to 
more clearly call the court's attention to the general 
and universal understanding as to the exact limits of 
Wisconsin's jurisdiction throughout the period here in- 
volved, and to present concretely the common under- 
standing of the various governments with reference to 
the extent of Wisconsin's territorial limits. 



RECOGNITION BY THE UNITED STATES 

T,he bill of complaint itself admits that the Federal 
Government has ever recognized Wisconsin's sovereign- 
ty over the territory in dispute. On page 37 of the bill, 
the following passage appears: 

*'Many other important islands are included in 
the government survey of the State of Wisconsin, 
but are located on the Michigan side of the main 
channel of that river." 

Again on pages 40 and 41 : 

''That the State of Michigan has been prevented 
from levying and collecting taxes on said land, 
not only because of the possession and civil juris- 
diction thereof exercised by the State of Wiscon- 
sin, but because the government surveys thereof, 
made by the officers and agents of the government 
of the United States, were, unlawfully and with- 
out warrant so made and recorded as to make it 
appear they are a part of the State of Wisconsin 
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and they are not so made as to indicate a proper 
description thereof for taxation or other purposes 
within the State of Michigan, notwithstanding the 
fact that the Government of the United States had, 
before the making of said surveys, granted said 
territory to the State of Michigan and has never 
granted the same to the State of Wisconsin/^ 

The bill of complaint states that officials of the United 
States Government *^have made representations to t,he 
effect that said boundary had been settled by Congress ' ' 
(favorable to the construction of Wisconsin) (41). As 
an instance of such a representation, the bill quotes 
from a letter written by Brigadier General ]\IcKenzie, 
Chief of the Engineer Corps, United States Army, to 
Russell A. Alger, in response to an inquiry : 

^' 'A perusal of these documents will show that 
Captain Cram found it impossible to lay downii a 
line as called for by the Act of June 15, 1836 ; that 
in order to present the situation for the assistance 
of Congress in the further legislation necessary to 
define the line, he explored, surveyed and mapped 
hundreds of miles of the region, then a wilderness 
inhabited by Indians suspicious of his operations, 
and whom he found it necessary to pacify; that he 
made suggestions for the solution of the difficulty 
which were largely adopted by Congress, in its 
further definition of the boundary, found in the 
Act of August 5, 1846 ; and that portion of the line 
established by Mr. Burt was only that section, 
about 64 miles in length, which Captain Cram had 
reported as requiring further definition, and which 
Congress did define in the Act of August 6, 1846, 
prescribing that it would run to a point ^'as 
marked upon the survey of Captain Cram/^ ^ '^ 

The records of Congress and the reports of heads of 
the various executive departments are replete with ma- 
terial showing a governmental recognition of Wisconsin ^s 
sovereignty over the territory in question. Without ex- 
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ception officials of tjie United States Government have, 
in dealing with problems where the location of the boun- 
dary line was involved, treated the disputed territory as 
included within the boundaries of Wisconsin. A com- 
plete examination of all governmental records dealing in 
any way with the problem does not even raise an issue 
as to sovereignty. At no time have Michigan's claims 
even been recognized by the officials of the United States 
government. House Misc. Doc. No. 41, Vol. 16, 48th 
Congress, 2d Session. 
The statement appears: 

**The above boundaries (referring to the bound- 
aries as set out in Michigan's enabling act) remain 
unchanged. ' ' 

Again, 

*'The straight parts of the boundary were sur- 
veyed and marked in 1847, from a point where 
Balsam River and Pine River unite to form the 
Montreal, thence south 74°, 27' East, to the Lake 
of the Desert, a distance of fifty miles, 67 chains 
and 6 links." 

The same is true of the most recent official publication 
upon boundaries. In Bulletin 226, United States Geo- 
logical Survey, entitled, * * The Boundaries of the United 
States and the Several States and Territories," and 
issued in 1923, similar statements appear, one of which 
is: 

**The boundary between Michigan and Wiscon- 
sin, between the sources of Brule and Montreal 
Rivers was run and marked in 1847" (p. 121). 
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The government survey indicates most clearly the exact point at which Cram's proposed line touches th? east 
branch of the Montreal River, and actually shows such posts on the boundary line at this early date. 
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UNITED STATES LAND OFFICE SURVEY 

The Montreal River 

All of the United States Land Office township maps 
made in pursuance of government surveys indicate the 
boundary line as it was originally laid down and as it 
is now claimed by Wisconsin. In fact, Exhibit E of the 
State of Michigan, a map entitled ''Michigan-Wis- 
consin Boundary, Lake Superior to Green Bay'* and 
attached to the bill of complaint, brings this out clearly. 
Wisconsin section lines all run to the boundary line as 
it is claimed by Wisconsin, including Chambers, Wash- 
ington and Rock Islands in Green Bay. On the other 
hand, Michigan's section lines run only to this line and 
no further. The field notes of T. 45 N, R. 3 E, indicate 
clearly that mile posts were in along the boundary in 
July, 1862. It is also apparent from this plat that the 
east fork was known only as the Montreal River. The 
west branch, which Michigan alleges is the Montreal 
River, is upon this government map given no name and 
does not appear to be meandered. It is not even named 
in the surveyor's notes. 

Islands of Menomonee 

All of the islands in the Menomonee River claimed 
by Wisconsin, insofar as such islands have been sur- 
veyed, appear on the land office maps of Wisconsin, 
and, with the exception of one such island, none of 
them appear upon land office maps of Michigan. The 
plat of T. 38 N, R. 28 W shows a large island in the 
Menomonee River and it is expressly marked upon the 
map ** Grand Island" (Wisconsin) and appears to be 
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surveyed. T. 38 N, E. 28 W is a section adjoining the 
Menomonee Eiver below Quinnesec Falls. It is signifi- 
cant that this island, and the whole of this island, is 
adjudged to Wisconsin by the surveyor in 1848, and 
that this survey is approved by the Surveyor General, 
only two years later, and especially when the main 
channel of the Menomonee River, according to such 
survey, appears to run along the west side of the island 
rather than the east. None of the islands in the Me- 
nomonee and Brule Rivers above Quinnesec Palls ap- 
pear upon the land office plat maps as Wisconsin 
islands. As has been stated. Chambers Island, Wash- 
ington Island, Rock Island, and the Strawberry Islands, 
as well as Hog Island, have all been designated upon 
government surveys as Wisconsin territory. 

OTHER OFFICIAL SURVEYS 

The first official recognition of Wisconsin's sover- 
eignty over the disputed strip, or rather of Michigan's 
lack of sovereignty over such strip, appeared in the 
reports of Capt. Cram, who surveyed and mapped the 
regions in question under the description of the bound- 
ary contained in the enabling act of Michigan. Recog- 
nition again appeared in the survey by Judge Burt and 
in the maps drawn by him and incorporated in Senate 
Document No. 2, 30th Congress, 1st Session, 1847. 

Surveys of land in the Michigan peninsula were be- 
gun in 1844 and surveys of public lands in Wisconsin 
shortly thereafter. 

In these early surveys the line as it was run by Capt. 
Cram, and as it has ever since remained, was treated 
as the true boundary line, and maps accompanying the 
reports of the surveyors general of Iowa and showing 
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The island shown hereon appears as a Wisconsin island on the government surv3y, although the channel would 
seem the left bank of the river. 
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the progress of public surveys indicate the Cram and 
the Burt line as the boundary line, that is : the bound- 
ary line is made to run up the east branch of the Mon- 
treal River to the fork of the Pine and Balsam Rivers, 
from there in a straight line to Lac Vieux Desert, from 
Lac Vieux Desert to Lake Brule, then down the Me- 
nonionee River to its mouth and out of Green Bay. 
Both Washington and Rock Islands appear upon such 
maps as Wisconsin territory. The maps indicate a rec- 
ognition of sovereignty in Wisconsin over all of the 
territory in question except tlie islands in the Menom- 
onee River which the maps are not sufficiently detailed 
to show. 
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One of the first government surveys of public lands 
in the upper peninsula, 1844. 
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Public surveys of the two states progressed very rap- 
idly from this early date and lands in the regions sur- 
veyed were sold and granted to mining companies and 
individuals from the very beginning. 

SURVEYOR GENERAL'S MAPS 

Maps accompanied nearly all of the early reports of 
the surveyors general as the work progressed, and it is 
to be noted that every map submitted by the sui^veyor 
general to the general land office, accompanying his re- 
port and incorporated in the report of the Secretary of 
the Interior to Congress, indicates the boundary line as 
Wisconsin claims it to be and as it has always been es- 
tablished. This includes for most years a map of Michi- 
gan, a map of Wisconsin, and a map of the United 
States, and comprises a total of more than thirty maps. 
Some of the earlier of these maps have been reproduced 
and are incorporated in the appendix. 

REPORTS OF SURVEYOR GENERAL 

The reports of the surveyor general also indicate a 
recognition of this line as the true line. Few passages 
occur which throw light upon this subject but those 
few indicate unequivocally the view of the general land 
office, that department of the Federal government which, 
more than any other, was acquainted with the geography 
of the country, familiar with the acts of Congress in- 
volved, and most frequently called upon to determine its 
action according to the location of the boundary line. 

In Senate Document No. 2, First Session, 30th Con- 
gress, 1847-8, at p. 75, the following statement of the 
surveyor general appears : 
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*^ William A. Burt, esq., under a contract dated 
the 27th of April last, has completed the survey of 
so much of the boundary line between Michigan 
and Wisconsin as lies between the source of Brule 
river and the source of the Montreal river, as de- 
fined by the *Act to enable the people of Wiscon- 
sin Territory to form a constitution and State gov- 
ernment, and for the admission of such State into 
the Union,' approved on the 6th of August, 1846, 
and his returns are expected in time to have a 
copy of his field notes and report thereon reach 
you before the meeting of Congress. A copy of his 
map of that boundary, showing the connexion of 
the surveys in Michigan therewith, on a scale of 
eight miles to an inch accompanies this report.^' 

Again, on page 85: 

** Anxious to facilicate the important examina- 
tions contemplated in the appointment of Dr. D. 
D. Owen by the Treasury Department, and con- 
scious that a detailed geological examination could 
connect with none other than a subdivision sur- 
vey, I regarded the earliest possible execution of 
the base and township lines, put under contract on 
the 20th and 22d of May last, as not only indis- 
pensable to the commencement of the geological 
operations, but equally in obedience to that por- 
tion of your instructions of the 22d of April last, 
which had reference to this subject. The fourth 
principal meridian and third correction parallel 
formed the basis of the surveys within the said 
district, and were to be established before even the 
survey of township lines could commence. Upon 
this service, therefore, a deputy was detailed, 
whose character for perseverance and competency 
insured not only the earliest but most accurate 
survey thereof. Still, so abundant and unforseen 
were the difiSculties opposing the execfution of 
those lines — which, from the limited knowledge of 
that country heretofore had, might, with pro- 
priety, be termed explorations — and so unfavor- 
able was the season on account of rains and almost 
continually cloudy weather, that their completion 
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was unavoidably delayed nearly a month longer 
than was at first anticipated. Every exertion, how- 
ever, has been made, not only in the surveys above 
named, but, also, in those put under contract at a 
more recent date to accommodate their execution 
to the geological examinations; and, if this object 
shall, in some instances, not have been attained, it 
is from causes that it was totally out of my power 
to avert or cpntrol/' 

Among the government departments, that department 
interested in geological surveys of the new regions seems 
quite as clearly to have recognized the Cram line as the 
dividing line between Wisconsin and Michigan, and 
Washington and Rock Islands as subject to Wisconsin's 
sovereignty. 

GEOLOGICAL SURVEYS 

A report on the mineral lands of Lake Superior seems 
to be the earliest of a series of close and careful geo- 
logical surveys of this region. In Senate Document No. 
175, 28th Congress, 2d Session, 1844, a report of John 
Stockton, Superintendent of the imineral lands on Lake 
Superior, is printed, together with a map of such mineral 
lands, drawn by him. The map is quite clear ; it shows the 
Montreal Eiver with a course corresponding substantially 
to its actual course and heading apparently in swamps 
some considerable distance from Lac Vieux Desert. The 
map clearly shows Lac Vieux Desert as the lake that is so 
named today, and the river there designated as the Mon- 
treal Eiver is just as obviously the east branch of the 
present Montreal River. On page 20 of his report, 
Stockton says : 

'*The Montreal River has a fall of fifty feet 
over a steep and rugged precipice near its em- 
bouchure into the lake, and, from the shallowness 
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of the waters of its bar, admits of only small boats 
and canoes. This stream was originally supposed 
to head in Lac Vieux Desert — a small but beauti- 
ful lake, which has since been found to discharge 
its waters into the Menomonee/^ 
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In Executive Document, No. 5, First Sassion, 31st 
Congress, 1849-50, the results of a detailed survey of 
the country between Portage Lake and the Montreal 
River by J. W. Foster and J. D. Whitney, together witji 
maps of that district, are given. The map of the district 
shows the Montreal River as the boundary line between 
the two states and it is the eastern branch of the Mon- 
treal River that is designated as the Montreal River. The 
report refers to the great number of lakes in this district. 

* * The number of lakes is very considerable ; they 
are, however, most numerous near the southern 
boundary of the district — so much so, that Judge 
Burt crossed about fifty of them in running the 
boundary line between Michigan and Wisconsin'' 
(650). 

On page 719 the writer states: 

''July 19 — Remained in camp waiting for Judge 
Burt, whom we expect every moment. Copied map 
of district between Montreal and Ontonagon. 
Messrs. Randolph and other gentlemen passed up 
the river. In the evening our boat returned from 
the mouth of the river, bringing a letter from Dr. 
Jackson, who is making a picturesque tour round 
the lake on board the Julia Palmer.'' 

Again, 

''July 22— Austin Burt came in this morning, 
and John Burt, with their parties, in the after- 
noon; so that we were in the midst of a pretty 
large assemblage, including some of Mr. Higgins's 
packmen. Judge Burt gave us much information 
with regard to the country he had traversed this 
season and the last. Below the trap range, which 
extends along north of the Ontonagon, the rocks 
are rarely to be seen cropping out. All the parties 
described the features of their last lines as the 
same, namely: low trap knobs rising at consider- 
able distances from each other, and destitute of 
mineral contents. On the boundary line between 
the forks of the Montreal and Lac Vieux desert, 
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Judge Burt found the rock in place only twice; it 
was sienite. The Judge found the most interesting 
country, last year, marked on the map as trap and 
hornblende slates. He described the iron region as 
one of great interest/' 

Eeference to Lac Vieux Desert and the famous trail 
was found on page 737. 

'^September 17 — Packed up what things we 
could carry, and left mouth of the river for the 
cabins of the Montreal River Mining Company, 
distant about three miles. The trail is the great 
one by which the Indians of Lac Vieux Desert and 
some from the head-w^aters of Chippewa river go 
to the payment at La Pointe. The road passes 
over a high hill of conglomerate, covered with 
large white birch and cedar. Rain continued all 
day, and prevented all further explorations. Re- 
mained in the deserted cabin of the company. 

'^September 18 — Spent the whole day with Mr. 
Bernard in exploring the bed of Montreal river, 
and measuring the width of the alternate beds of 
trap and sandstone, and drew plan of these inter- 
esting alternations of rock.'' 

OWEN'S GEOUOGICAL REPORT (WISCON- 
SIN) 

In Senate Document No. 2 1st Session, 30th Con- 
gress, 1847-48, a preliminary report by Dr. D. D. Owen, 
U. S. Geologist for Wisconsin, upon the geological sur- 
vey of Wisconsin and Iowa appears. He there states 
that a sub-corps is operating in the vicinity of the Mon- 
treal River and that geological observations are being 
made. He states that the geological character of the 
entire line will be known by the close of the season. His 
report shows clearly his knowledge of both the existence 
and the location of the boundary line, and the fact that 
for him the line is not in dispute. 
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In Executive Document No. 57, 1st Session, 30th 
Congress, 1847-48 appears Dr. Owen's report of his 
geological survey of the Chippewa land district. On 
page 52 of such report, he states : 

** During the few days' delay incident to these 
preparations, I hired a canoe and proceeded to the 
boundary line between Wisconsin and Michigan, 
where Montreal river empties into Lake Superior. 
The most interesting exposures lie in Dr. Jackson's 
district, on the east side of the river. I abstain 
from speaking of them here, as they will doubtless 
be described in his report. 

' * The 4th principal meridian strikes the southern 
shore of Lake Superior, in Wisconsin, fourteen 
chains and seventeen links below the outlet of 
Montreal river. Just above this point are good sec- 
tions of the superficial marls, sands, and drift de- 
posites, which can be seen resting unconformably 
on the tilted strata of red sandstone, as shown on 
PI. 20. These latter have a bearing of north 30^ 
east, and are inclined at an angle of over 80° near 
the trap and 70° near the lake." 

From page 85 to page 110 is a detailed report of the 
ireconnoissance from the mouth of the Montreal Kiver 
to Prairie du Chien. The account is set forth in diary 
form and shows the careful study made of the Montreal 
Biver. On page 88 the statement appears : 

'*Two miles from Spruce river brought us to the 
crossing of the west fork of the Montreal river, 
where we concluded to camp." 

Further down on the page appears this passage: 
''September 23 — ^Montreal river is about twenty- 
five feet wide at this point, and three feet deep. It 
has been bridged in a rude manner by the engages 
of the American Fur Company, who have, for 
many years, transported goods over this route to 
the small trading posts established among the In- 
dians at Lac du Flambeau and other points in this 
direction. We crossed at 7 o'clock, and commenced 
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ascending hills of slight elevation, apparently 
made up of granite boulders, until we reached a 
ridge one thousand and seventy-eight feet above 
the lake/^ 

The statement that Indians have for years used this 
route, following substantially the east branch of the 
Montreal River, to transport furs and to transport 
goods between the small trading posts of the interior 
and Lake Superior is illuminating. This was not un- 
known country, but, on the contrary, was very familiar 
to the fur traders and trappers of this period. On page 
92 a reference is found to Vieux Desert lake, obviously 
the lake established by Congress as a point in the 
boundary, and the lake now known as Lac Vieux Des- 
ert. Here again the reference is to an established land 
mark, a central point familiar to the Indians and the 
fur traders. Passages on pages 93, 94 and 96 bring 
this out even more clearly. A geological map of the 
Chippewa land district, accompanying Dr. Owen's re- 
ports, shows in detail the boundary line and this whole 
district. The boundary line is drawn upon such maps 
just as it is laid down today. It must be remembered 
that this report was made as early as 1847. Yet the 
map is very accurate. The west branch of the Mon- 
treal River is designated as the Montreal River, and the 
east branch thereof is named merely ''The west 
branch. ' ' 

About the same time that the Owen survey was being 
made in Wisconsin, Charles T. Jackson, Geological Sur- 
veyor of the mineral lands of the United States in Mich- 
igan, by his assistants Drs. Foster and Whitney, made 
a detailed geological survey of the upper peninsula. In 
his report in Senate Document, No. 2, found in the same 
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volume with the report of Dr. Owen mentioned above, 

at p. 175 he states: 

*'Mr. Whitney and his sub-agents, Bernard and 
Barney, and his intelligent packman, Mr. Smith, 
deserve great credit for their perseverance under 
the most disheartening difficulties, in a thick wood- 
ed country, where progress was exceedingly difficult 
and slow, and the supply of provisions precari- 
ous. They have explored the Montreal river to its 
sources, * * *.'' 

On page 22, a letter from Mr. Whitney to Dr. Jack- 
son, printed in the same volume, Mr. Whitney says : 

'^We thus passed over and obtained a general 
idea of the whole district between the Ontonagon 
and Montreal rivers, as far south as the boundary 
line, examining all the most important points within 
that area with as much care as possible. * * * 
We have thus included, within the district which we 
have examined, several townships which had been 
subdivided in 1846, by Messrs. Higgins & Hubbard, 
of which a geological map has already been fur- 
nished to the land office by these gentlemen. 
* * #>> 

All these reports show the utmost exploring activity 
in this region and indicate that there were many geologi- 
cal surveyors and linear surveyors and surveying parties 
on duty at this time. The reports, with their frequent 
records of meetings with other parties, show careful 
study of this region and, in every case, a recognition and 
acceptance of the boundary line as it was run by Capt. 
Cram. It is apparent that great care was used in the 
exploration of this country and that a remarkable 
amount of knowledge was obtained concerning it. These 
early surveyors, dealing with valuable mineral lands 
and facing the first rush of the mining companies to the 
wealth of the Superior mineral lands, must have been 
very careful not to make mistakes. The remarkable 
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unanimity of opinion, as shown by the numerous maps 
and the occasional references, indicate the common offi- 
cial belief concerning the boundary. The boundary 
was not marked out with sign posts, though we have 
referred to the few mile posts that appeared upon the 
line run from the head of the Montreal River to Lac 
Vieux Desert, and in view of this, the fact that not once 
does any doubt appear to exist in the minds of the nu- 
merous surveyors and geologists engaged in exploring 
the country in question and vitally interested in the ex- 
act location of the boundary is remarkable. 



LATER SURVEYS AND REPORTS (VAN HISE) 

Again in 1884, 85, and 86, a detailed survey of the 
geography of so much of this region as lay in Wisconsin 
was made by Charles R. Van Hise. His report is in- 
corporated in House Misc. Doc. No. 342, 1st Session, 52d 
Congress, 1891-2, Vol. 52. On page 28 of that report, 
the following passage appears: 

*' Historically considered, the exploration of this 
region commenced in the year 1840, when Dr. 
Houghton, as a commissioner of the State of Michi- 
gan, accompanied Capt. Cram, of the United States 
Topographical Engineers, who was then surveying 
the Menomonee and Montreal rivers.^' 

Facing page 31, a detailed geological map of the Peno- 
kee district appears and upon such map the Montreal 
River and the west fork thereof, which is there called 
the Gogogashugun River, appear. Again, facing page 
20, is a reproduction of Whittlesey's geological map of 
the same district, and the east branch of the Montreal 
River is there labelled the Montreal River. Facing 
page 136 appears yet another map of this district, and 
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there the east branch is again labelled the Montreal 
River, and also the Michigan-Wisconsin line. A map 
facing page 139 is to the same effect. 

WATER POWER REPORT (MENOMONEE 
RIVER SECTION) 

A report upon the water power of the United States 
indicates once again official recognition of "Wisconsin's 
sovereignty over the territory in dispute. Such report 
appears in House Misc. Doc. No. 42, 2d Session, 47th 
Congress, 1882-83. On page 55 it is stated that only 
regions lying in Wisconsin were examined and that the 
instructions in pursuing the field work were to omit the 
area lying in Michigan in examining regions north of 
the lower Fox Kiver system. The report is very de- 
tailed in so far as it relates to the Menomonee River and 
its tributaries. It is very evident that the boundary 
line as claimed by Wisconsin is considered and assumed 
to be the true boundary line. The region does not ap- 
pear to be a wilderness as Michigan contends, but at this 
time was rapidly being settled. An Indian grist mill 
had been established a few miles above the mouth of the 
Menomonee River. A railroad line ran through Flor- 
ence, a Wisconsin mining town, and there were supplj'' 
stores. The region had been carefully explored by the 
Menomonee River Manufacturing Company, and the 
whole district was known and mapped. 

Green Bay section 

In Executive Documents, No. 236, 1st Session, 26th 
Congress, 1839-40, the statement appears : 

*'Wiskonsin is a great country for mines, and 
were the channel of trade open these mines would 
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be worked to a greater extent and the materials 
would find their way to New York and other east- 
ern cities, the lake route being the most direct/' 

This passage shows beyond question that it was the 
lake route and not the land route that was used for the 
mineral trade, and that obviously was the predominant 
belief of the northwest at this time. An examination of 
the map of Green Bay shows beyond any question that 
the passage used in the lake route is the passage on the 
outside of Rock Island, and that the Port des Mortes 
passage narrower, and, as its namie indicates, somewhat 
more dangerous, would involve an unnecessary detour. 

Lighthouses indicate usual cliannel 

Moreover, it is significant that a lighthouse was built 
by the Federal Government on Pottawatomie, or what 
is now Rock Island, in 1837, pursuant to Act of Con- 
gress, dated June 30, 1834, 4 Stats, at Large, 721. A 
lighthouse was built in the Port des Mortes passage pur- 
suant to Act of Congress, dated August 14, 1848, 9 
Stats, at Large, 321, but this was nearly fourteen years 
later. The inference is plain that it was the Rock Island 
and not the Port des Mortes passage that was most used 
at this time. Moreover, in an appropriation bill dated 
March 3, 1847, found in 9 Stats, at Large, 185, for the 
Pottawatomie lighthouse, it is stated that the lighthouse 
is to be situated ^^at the entrance to Green Bay in the 
territory of Wisconsin,'^ and in the original act pro- 
viding for the establishment of that lighthouse, it was 
provided that the lighthouse should be on Pottawatomie 
Island *'at the entrance of Green Bay.'' This last 
aflS.rmation that Pottawatomie Island was situated at the 
entrance to Green Bay is very significant. The act of 
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1848 providing for the Port des Mortes lighthouse ex- 
pressly declares: 

**In Wisconsin — for a lighthouse to guide vessels 
through the passage from Lake Michigan to Green 
Bay, called Port des Mortes, $3,500/' 

It is clear that Congress thought both Washington 
and Rock Islands to be Wisconsin territory at this time, 
and this was only two years after Wisconsin's enabling 
act. The significance to be attached to the name of Port 
des Mortes has already been pointed out. 

Main and usual channel used interchangeably 

In passing, it should be noted that the territorial act 
of Wisconsin in describing Wisconsin's boundaries does 
not specify the most usual channel of Green Bay as does 
the enabling act of Michigan, but lays down the bound- 
ary as 'Hhe main channel of Green Bay." Congress 
did not mean to lay down any different boundary than 
that set forth in the enabling act of Michigan, and, 
therefore, the fact that these words were used shows be- 
yond any question that by ''the jnost usual channel" 
Congress meant *'the main channel.'" 

The map previously referred to, complainant's Ex- 
hibit E, moreover shows clearly the entire inde- 
pendence of Michigan and Wisconsin's section lines 
along the present boundary and gives some idea of the 
tremendous harm that would be done by any change 
placing Wisconsin land within the boundaries of Michi- 
gan. 
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WISCONSIN HAS EXERCISED UNINTER- 
RUPTED SOVEREIGNTY 

From its inception the state of Wisconsin has been 
in possession of the lands now claimed by Michigan and 
,has taxed such lands and included them within its boun- 
daries and city, town and village organization. The 
people of the disputed district have ever been amenable 
to Wisconsin laws, governed from the state capitol at 
Madison, and answerable to Wisconsin courts of justice. 
The disputed territory has been as much a part of Wis- 
consin and the inhabitants thereof as much her citizens 
as has been the case in any undisputed sections. All 
this appears from the bill of complaint and is admitted 
by Michigan to be the case. 

On page 28 the bill reads : 

<<# # # nevertheless, the State of Wisconsin 
has possessed itself of and exercised sovereignty 
over a large part of the waters of Green Bay that 
are within the grant to the State of Michigan and 
over numerous islands of said Green Bay within 
said grant to the State of Michigan, including 
Washington Island with a territory of about 15,000 
acres or more, Chambers Island with a territory of 
over 3,000 acres, Plum Island, Strawberry Islands 
and numerous other valuable islands. 

''That the said proposed boundary of Wisconsin, 
except for the condition therein provided, did in- 
clude in the State of Wisconsin a very large num- 
ber of islands in the Menominee River that are 
within the grant to Michigan and a very large ter- 
ritory between the Brule Lake and the main chan- 
nel of the Montreal River that are within the grant 
to Michigan, and the State of Wisconsin has taken 
possession thereof and claiims sovereignty over the 
same and has excluded and continues to exclude the 
State of Michigan from her rights thereto." 
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A similar statement appears on page 37, and on page 
40 this passage is found : 

^^ Wisconsin has for many years disregarded the 
true and rightful boundary as described in the Act 
of Congress of June 15th, 1836, providing statehood 
for Michigan, and does now disregard same, and has 
for a long time past possessed and does now possess, 
and has asserted and does now assert, civil, crim- 
inal and political jurisdiction over those portions 
of the territory within the Michigan boimdaries 
above described as the Montreal River section, the 
Menominee River section, and Green Bay section of 
the disputed territory, aggregating approximately 
255,000 acres, including extensive and valuable min- 
eral rights, water powers, and other water rights 
and privileges, and has unlawfully taxed and still 
continues to unlawfully tax said property, and the 
taxes assessed thereon have been paid and continues 
to be paid to the State of Wisconsin, while of right 
the State of Michigan is entitled to levy and collect 
taxes thereon.'' 

On page 37 of the bill of complaint it is stated that : 

** Wisconsin, by her constitution, claims the main 
channel of the Menominee River as its boundary. ' ' 

This is incorrect in point of fact as clearly appears 
from the constitution of Wisconsin. No reference is 
made in the description of boundary contained therein 
to the islands in the Menomonee River, but sec. 1 of Art. 
II expressly provides: 

''It is hereby ordained and declared that the 
state of Wisconsin doth consent and accept of the 
boundaries prescribed in the act of congress en- 
titled 'An act to enable the people of Wisconsin 
territory to form a constitution and state govern- 
ment, and for the admission of such state into the 
Union,' approved August sixth, one thousand 
eight hundred and forty-six * * *'' 
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GEOLOGICAL SURVEYS AND REPORTS 
(WISCONSIN) 

The Geology of Wisconsin, published in 1880, under 
direction of the C^ief Geologist by the Commissioners 
of Public Printing, in accordance with legislative enact- 
ment, contains some valuable passages and illustrates 
Wisconsin 's position very well as to the Montreal River 
section of the boundary line. Facing page 60 a map ap- 
pears showing clearly the Montreal River. That terri- 
tory to the east of the east branch of the river is labelled 
Michigan ; that to the west thereof, Wisconsin. The west 
branch of the Montreal River is called t,he Gogogashugun 
River. 

On page 64 the following passage appears : 

'*The Montreal river crosses the range in the S. 
E. quarter of Sec. 2b, T. 46, R. 2 E., in quite a wide 
and shallow valley. On the west line of Sec. 24 the 
ridge is quite flat, having gentle slopes either way ; 
the summit, near the southwest comer of the sec- 
tion, having a width of 400 paces, and rising to an 
altitude of 1,040 feet above Lake Superior. For 
half a mile northward, the descent is only 60 feet. 
All along the south line of Sec. 23 the ground is 
nearly level, not varying 40 feet. On the west line 
of Sec. 26, the top of the ridge is near the quarter- 
post, with an altitude of 1,060 feet; half a mile 
both north and south, the ground is only 90 feet 
lower. In the south half of Sec. 27, the Gogogas- 
hugun, the main tributary of the Montreal, crosses 
to the northward in a narrow rock gorge, with 
steep hills on the west side and a much more grad- 
ual rise on the east. Where it crosses the south 
line of Sec. 27, the Gogogashugun has an altitude 
of about 980 feet. West of this river, we find the 
ridge having the following course and altitudes: 
crossing the south line of Sec. 27, 400 paces east of 
the southwest corner — altitude 1,(^0 feet, and 100 
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feet above the Gogogashugun ; passing near the 
center of See. 32 — altitude 1,100 feet; leaving Sec. 
32 near the southwest corner — altitude 1,060 feet; 
crossing the west line of Sec. 6 T. 45, R. 2 E., 400 
paces north of the southwest comer — altitude 
1,100 feet, from where the descent northward is 
about 100 feet in half a mile, the ridge now be- 
ginning to be more sharply defined; crossing See. 
1, T. 45, R. 1 E., to the south quarter-post, where 
the altitude is 1,100 feet; leaving Sec. 11, 300 
paces north of the southwest corner — altitude 
1,100 feet, and descent 100 feet to the west quar- 
ter-post; crossing the south line of Sec. 10, 300 
paces east of the quarter-post — 1,140 feet, and de- 
scent to the southwest comer 190 feet; leaving 
Sec. 15 at about the west quarter-post, where the 
altitude is 1,140 feet, and where the descents to 
the northwest and southwest corners are respect- 
ively 200 and 100 feet; and leaving Sec. 16 near 
the south-west comer — altitude 1,120 feet, and de- 
scents within half a mile north and south, respect- 
ively, 200 and 70 feet.'' 

Under the heading of Topography, a special descrip- 
tion of the Montreal River is given on pages 86-87 : 

''Montreal River, the Wasijiwang zibi of the 
Chippewas, drains a much smaller area than Bad 
river, but, though not carrying so much water as 
the lower Bad, is often as broad a stream, especial- 
ly after the reception of its main branch, the Gogo- 
gashugun. The total area drained by the Mont- 
real, in Wisconsin, is about 177 square miles. Since 
it forms, for a large portion of its course, the 
boundary between Wisconsin and Michigan, a 
large part of its drainage area lies within the lat- 
ter state. The main tributary of the Montreal, the 
Gogogashugun, is nearly as large a stream as the 
upper Montreal itself, and receives a much larger 
share of the entire drainage area of the Montreal, 
as far as Wisconsin is concerned. 

''The Montreal heads in T. 43, R. 3 E, in a 
tangle of swamps and small lakes, among which its 
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head-waters interlock with those of the Flambeau, 
the main tributary of the Chippewa. From here 
the course is a northerly one through T. 43, E. 3 
E., and T. 44, R. 3 E— in which town it passes 
through Pine Lake — the current slow, the river 
narrow, and the banks generally alder, tamarack 
or cedar swamp. In the northeast part of Sec. 33, 
T. 45, R. 3 E., it meets the state line, and from 
this point to the mouth is itself the state line.*^ 
(Italics ours) 

On page 88 a description of t,he Gogogashugun 
River is given : 

''The Gogogasliugun river ('river crossed by a 
fallen, swaying tree') is the main tributary of the 
Montreal, and may quite properly be regarded as 
one of the two forks that unite to form the Lower 
Montreal. In Foster and Whitney's report, the 
Upper Montreal and Gogogashugun are called re- 
spectively the Pine and Balsam rivers. The name 
here given to the latter is taken directly from the 
Chippewas, who recognize as the 'Shingopes' or 
Balsam only one of the head-streams of the Gogo- 
gashugun. The total length of this stream is be- 
tween 25 and 30 miles, in which distance there is 
a fall of nearly 500 feet. It heads in the swamp in 
the southeast corner of T. 44, R. 1 E., passes Island 
Lake in the southwest part of T. 44, R. 2 E., and 
eastward to the southern part of Sec. 21, in the 
same town, whence the course is nearly due north 
to the junction with the Montreal.'' 



ELECTIONS SHOW OCCUPANCY AT EARLY 

DATE 

In the Wisconsin Manual for 1867, page 266, a can- 
vass of the lands for the election of 1867 shows Chambers 
Island as a part of Door County, Wisconsin. Exercise of 
jurisdiction by Wisconsin over these islands in Green 
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Bay has been continued and undisputed from the incep- 
tion of Wisconsin's state-hood. This also shows develop- 
ment of country at this early date. 

ACQUIESCENCE BY MICHIGAN IN EXER- 
CISE OF JURISDICTION BY 
WISCONSIN 

Such acquiescence appears from the hill of complaint 

The bill of complaint shows upon its face a long ac- 
quiescence on the part of Michigan in the exercise by 
Wisconsin of jurisdiction over the territory in question. 
In fact, the whole bill is founded upon the proposition 
that Wisconsin is now and has from the day of the lay- 
ing down of the boundary at all times exercised juris- 
diction and sovereignty over the disputed territory with- 
out any active interference or even any attempt to exer- 
cise jurisdiction by the State of Michigan. The bill 
shows that only recently have there even been claims 
contrary to those of Wisconsin put forth by the State of 
Michigan, and admits freely an unquestioned acceptance 
of the boundary line as it is claimed by Wisconsin until 
1907. 

An attempt is made to explain away this acquiescence 
on the ground that the State of Michigan did not for 
many years discover any mistake in such boundary line 
as it was established. In view of the frequent linear 
and geological surveys that were made of this region a 
few short years after the laying down of the boundary, 
we do not believe that the State of Michigan can now, 
some eighty years thereafter, set up and urge a mislead- 
ing mistake. Though a mistake had been made in the 
original laying down of the boundary, Michigan cannot 
claim with any force that she has been misled thereby 
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for a period of eighty years. So far as the islands in 
Green Bay are concerned, we cannot believe that Michi- 
gan was misled for any length of time. The channel 
out of Green Bay was never surveyed but apparently 
Wisconsin by common consent, and having no more 
knowledge of the topography of the bay than Michigan, 
assumed jurisdiction over the islands in question. Now 
Michigan, more than half a century later, seeks to oust 
her. 

Neither can there be any question of misleading mis- 
take with regard to the islands in the Menomonee 
River. We cannot see any possible equitable justifica- 
tion for Michigan's present action. Apart from doc- 
trines of prescription, estoppel based upon equitable 
principles should apply. 

In the following report of Capt. Cram, Michigan 
passed a resolution, set out in the bill of complaint as 
follows, Complaint pp. 15 and 16. 

** * Whereas a critical examination of the topog- 
raphy of the country through which the boundary 
line between this state and the territory of Wis- 
consin must pass, appears to render a strict and 
literal conformity with the directions contained in 
the act of Congress establishing the same impossi- 
ble : and, whereas, the general intent of said act, it 
is presumed, can be attained without much diffi- 
culty; if said line be immediately marked and de- 
scribed, therefore, 

*^ *Be it resolved by the Senate and House of 
Representatives of the State of Michigan that the 
Congress of the United States be, and they are 
hereby earnestly solicited to cause the line in ques- 
tion to be surveyed and marked; and that, simul- 
taneously with the survey, a commissioner be ap- 
pointed by the general government to act, con- 
jointly with the commissioner to be appointed by 
this state, and who by their concurrent action, shall 
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so establish the boundary in question, if practi- 
cable, as shall be in conformity with the manifest 
general intent of the act of Congress. ' ' ' 

The government made provision for a further survey 
in accordance with such resolution but properly re- 
fused to appoint a commissioner to act with the com- 
missioner appointed by the State of Michigan as a joint 
committee in the survey of the boundary. The grant 
having been made by authority of Congress to the 
State of Michigan, that state had no right to demand 
representation in fixing the limits of such grant. More- 
over, the boundary line to be surveyed was also the 
boundary line of Wisconsin territory and in view of 
that fact, Michigan's proposal was obviously unfair. 

It is significant, however, that the commissioner ap- 
pointed in pursuance of that resolution by the Gover- 
nor of the state. Dr. Houghton, Geologist for the State 
of Michigan, accompanied Capt. Cram. A Michigan 
official was there upon the ground with actual knowl- 
edge of the physical facts and of the conduct of the 
survey. The fact that no objection was entered on 
behalf of Michigan to the survey and that it apparently 
received the approval of Dr. Houghton seems to us of 
great significance. 

On page 28 of the bill of complaint the following 

passage appears : 

'*That for nearly fifty years after the said ad- 
mission of the State of Wisconsin into the Union 
the territory, through which all that portion of 
said boundary above Lake Brule is located, re- 
mained wild and practically unknown to civiliza- 
tion, and the details of the geography thereof were 
unknown to the officials of the State of Michigan. " 
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CONSTITUTION OF MICHIGAN SOLEMN 
ACT OF RECOGNITION 

In 1850 the State of Michigan adopted a new consti- 
tution, already referred to, in which the boundaries 
were described substantially the same as in the Wis- 
consin enabling act, except that the words '^as drawn 
upon the map by Capt. Cram" were omitted. This 
appears on page 29 of the bill of complaint. In view 
of the circumstances under which such constitution was 
drawn and the admitted belief that it described the 
boundary line drawn by Capt. Cram, we believe here 
ih another clear example of acquiescence and do not 
see how Michigan can assert that : 

'^ * * * by said description in said last men- 
tioned constitution the said State of Michigan re- 
affirmed its claim through its grant to all the ter- 
ritory on the Michigan side of the main channel, 
that being the west branch, of the Montreal River 
to its headwaters, that being Island Lake, * * *^' 

These statements in the bill of complaint are clearly 
erroneous in point of fact. Dr. Houghton accompanied 
Capt. Cram, and was as completely familiar with the 
geography of the country as any other man of that 
time. In fact, as it is stated in a later government re- 
port quoted above, the first adequate geological knowl- 
edge of the region commenced with Dr. Houghton's 
experience there, and the familiarity of Michigan au- 
thorities with this country is illustrated by the maps on 
pages 72 and 73. 
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This map shows extent of development in the northern peninsula as early as 1876. 
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PROPOSED CONSTITUTION OF 1867 AN ACT 
OF RECOGNITION 

In 1867 an amendment to the boundary description in 
the Constitution was proposed and inserted in the new 
constitution which was certified to the people by the con- 
stitutional convention of that year. The new description 
inserted the words **as marked upon the survey made by 
Capt. Cram." In the bill of complaint Michigan seems 
to attach considerable importance to the fact that this 
constitution was defeated. We find, however, that in the 
Michigan Manual for 1876 it is expressly stated on page 
546 that the constitution of 1867 failed because of the 
increase in salaries of state officers and judges, and due 
to the proposed amendment giving suffrage to women. 

In 1908 Michigan adopted a new constitution, already 
referred to, and described its northeast boundary in part 
as follows: 

i<* * * to the mouth of the Montreal River; 
thence through the middle of the main channel of 
the westerly branch of the Montreal River to Island 
Lake, the headwaters thereof; thence in a direct 
line to the center of the channel between Middle 
and South Islands in the Lake of the Desert; thence 
in a direct line to the southern shore of Lake Brule ; 

Here again is evidence of acquiescence. Not until today 
has it ever been contended that Island Lake, the head 
of the west branch of the Montreal River, was the Lake 
of the Desert referred to in the enabling act of the State 
of Michigan. In fact, the claim put forward by Michi- 
gan authorities in 1907 merely asserted that Capt. Cram 
had not found the main channel of the Montreal River 
and had not gone to the head thereof. 
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On page 37 of the bill of complaint the statement ap- 
pears : 

''* * * 1)^^^ Wisconsin has asserted the claim 
to, and has taken possession of, and exercises 
dominion over several large, important islands, in- 
cluding Washington Island, Chambers Island, 
Strawberry Islands, and Plum Island, of a value 
amounting to several hundred thousand dollars, on 
the theory that the most usual ship channel of Green 
Bay runs West and North of said islands * * * " 

A similar statement appears on page 40 of the bill of 
complaint. 

IN DIVIDING MICHIGAN LAND FOR GOV- 
ERNMENTAL PURPOSES, THE STATE 
EVIDENCES ACQUIESCENCE 

In 1843 the legislature of Michigan passed an act 
entitled : 

**AN ACT to divide the upper peninsula into 
six counties, and to define the boundaries of the 
same.'' Acts of the Legislature of the State of 
Michigan, 1843. 

It provides as follows: 

**Sec. 6. All that portion of the state embraced 
within the following limits, shall be laid off as a 
separate county, to be known and designated as 
the county of Delta, to wit : Beginning at a point 
on lake Michigan south of the line between ranges 
twelve and thirteen [12 and 13] west, thence south- 
wardly along the margin of said lake to Green 
Bay, thence along the' north and west shores of 
said bay to the Menominie River, thence north- 
westwardly along the boundary line between Mich- 
igan and Wisconsin, to the line between ranges 
thirty-seven and thirty-eight [37 and 38] west, 
thence east along the north boundary of township 
forty-one [41] to the line between ranges twelve 
and thirteen [12 and 13] west, thence south to the 
point of beginning.'' (Italics ours) 
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It is to be noted that here is a division into counties, 
for purposes of government, of the territory of the up- 
per peninsula and that such counties are described by- 
ranges and townships according to government sur- 
veys, and that all of those counties lying along the 
boundary line are described so as to reach only to such 
line as it is claimed by Wisconsin and no further. There 
is a reference in the description of the boundaries of 
Delta County to ''the boundary line between Michigan 
and Wisconsin/' as though such boundary were a fixed 
and established line. There is no mention of the islands 
in Green Bay which Michigan now claims. 

In 1861 the County of Bleeker was created out of 
some of the original four counties with boundaries as 
follows : 

''Section 1. The People of the State of Mich- 
igan enact, that townships numbered thirty-one 
north, range twenty-seven west; thirty-two north, 
ranges twenty-six, twenty-seven and twenty-eight 
west; thirty- three north, ranges twenty-six, 
twenty-seven and twenty-eight west; thirty-four 
north, ranges twenty-five, twenty-six, twenty- 
seven, twenty-eight and twenty-nine west ; thirty- 
five north, ranges twenty-four, twenty-five, twenty- 
six, twenty-seven, twenty-eight and twenty-nine 
west ; thirty-six north, ranges twenty-four, twenty- 
five, twenty-six, twenty-seven, twenty-eight w^est; 
thirty-seven north, ranges twenty-five, twenty- 
six, twenty-seven, twenty-eight west; thirty-eight 
north, ranges twenty-five, twenty-six, twenty- 
seven, twenty-eight, twenty-nine west ; thirty-nine 
north, ranges twenty-five, twenty-six, twenty- 
seven, twenty-eight, twenty-nine, thirty west; 
forty north, ranges twenty-five, twenty-six, 
twenty-seven, twenty-eight, twenty-nine, thirty, 
thirty-one west; forty-one north, ranges twenty- 
five, twenty-six, twenty-seven, twenty-eight, 
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twenty-nine, thirty, thirty-one west, be and the 
same are hereby organized into the county of 
Bleeker. ' ' Laws of Michigan, 1861. 

Two years later, in 1862, the name of such county 
was changed to Menominee County. Laws of Michi- 
gan, 1862, p. 297. Here again the boundaries of the 
county reach only to the line as it is claimed by Wis- 
consin. 

The same recognition by the State of Michigan of the 
Cram line as the limit of Michigan sovereignty is found 
in subsequent dealings with this land of the upper pen- 
insula. In 1887 Gogebic County was created out of a 
part of Ontonagon County. Local Acts 1887, p. 23. 
The description of the new county lays down a bound- 
ary co-extensive with the state boundary as "Wisconsin 
believes it to be. 

In 1885 the legislature passed an act to organize the 
township of Ironwood, in the county of Ontonagon, in 
which the description, according to government section 
and township lines, is made to run to the Wisconsin 
state line along the east branch of the Montreal Eiver 
and no further. Local Acts 1885, p. 467. Here again 
seems to be a recognition by Michigan of, and an acqui- 
escence in, Wisconsin's claims. 

Attached hereto as an appendix are some further 
maps which evidence recognition on the part of the 
United States of Wisconsin's sovereignty over the ter- 
ritory in question, and acquiescence on the part of 
Michigan, mainly : 

(a) A sketch of the public surveys in Michigan, 
dated 1847, published by the General Land Office ; 

(b) A similar sketch dated 1848; 

(c) A similar sketch dated 1849; 
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(d) A map of the northern peninsula of Michigan, 
showing the several districts surveyed on which geologi- 
cal and topographical reports have been made, dated 
1849; 

(e) A diagram of the State of Michigan (upper penin- 
sula), showing the districts embraced in contracts for 
subdivisions ; 

(f) Sketch of the public surveys in Michigan for 
1862; 

(g) A map of the State of Michigan, published by the 
General Land Office in 1904; 

(h) A geological map of Michigan by the State Geol- 
ogist ; 

(i) Map of the mineral district of northern Michigan, 
published by the Michigan College of Mines Catalog ; 

(j) Map showing state reward roads of Michigan in 
the upper peninsula, published by the State Highway 
Department in 1917 ; 

(k) Map of the Port des Mortes passage in Green Bay, 
published by the United States War Department and 
the Survey of the Northwestern Lakes in 1923 ; 

(1) Map of the Rock Island passage in Green Bay, 
published by the United States War Department and 
the Survey of the Northwestern Lakes in 1923 ; 

(m) Map of the Entrance to Green Bay, published 
by the United States War Department and the Survey 
of the Northwestern Lakes in 1923 ; 

(n) Railroad map of Michigan prepared for commis- 
sioner of railroads 1878. 

(o) Lake Vieux Desert. 
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THE DOCTRINE OF ACQUIESCENCE 

As has been stated, the contention of the defendant, 
State of Wisconsin, is based upon the theory that acqui- 
escence over a long period of time by one state in the ex- 
ercise of jurisdiction by another state in good faith over 
a part of the territory included within its grant, not 
only bars such state from disputing the sovereignty of 
the possessing state over such disputed territory, but 
actually operates, by the doctrine of prescription or by 
similar doctrines, to vest a sovereign title in such pos- 
sessing state from the beginning. 

This doctrine has been enunciated time and again and 
has become so thoroughly established by cases in this, 
the Supreme Court of the United States, and in various 
of the federal district courts, that we do not believe it 
can be now questioned. 

In Louisiana v, Mississippi, 202 U. S. 1, the court ap- 
plied these doctrines and declared: 

' * The question is one of boundary and this court 
has many times held that, as between the states of 
the union, long acquiescence in the assertion of a 
particular boundary and the exercise of dominion 
and sovereignty over the territory within it, should 
be accepted as conclusive whatever the internation- 
al rule might be in respect to the acquisition by 
prescription of large tracts of country claimed by 
both. Virginia v. Tennessee, 148 U. S. 503; Indi- 
ana V. Kentucky, 136 U. S. 479 ; Missouri v. Ken- 
tucky, 11 Wall. 395; Rhode Island v. Mass., 4 
Howard 591'' (p. 53). 

The court discussed these facts : 

(a) Recognition by the United States of Louisiana's 
title to the disputed strip; 

(b) Continued assertion by Louisiana of her sover- 
eignty over such territory; 
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(c) Repeated recognition by Mississippi of Louisi- 
ana's ownership and the fact that Mississippi had not 
until shortly prior to the suit disputed it. 

Louisiana's jurisdiction over the disputed territory 
was unquestioned from the date such land was included 
within her boundaries in 1812 to 1898, when the dispute 
between the two states had its inception, a total period 
of 86 years. Such jurisdiction was to the exclusion, 
however, of the state of Mississippi, only after such 
state was admitted into the Union in 1817, a total period 
of 81 years, and the first active exercise of jurisdiction 
by Louisiana dated from 1852, when the lands in ques- 
tion were approved to Louisiana by the commissioner 
of the general land office of the United States. Undis- 
puted exercise of jurisdiction by Louisiana covered only 
a period of 46 years. The court, however, seemed to 
consider that no actual interference with the exercise 
of jurisdiction by Louisiana took place until the com- 
mencement of the action in 1905, and that such was the 
proper period to be considered. Though Mississippi 
raised some question as to Louisiana's sovereignty, nev- 
ertheless possession by Louisiana was not interferred 
with or in any way disturbed. Titles traced from 1852 
ran unmolested for a period of 53 years. 

The case at bar is very similar. Michigan was ad- 
mitted into the Union in 1837, and her boundaries were 
surveyed and a line run in 1841, which is identical with 
the line Avhich Wisconsin claims to be the true boundary 
line. From 1841 until 1907, when a dispute over the 
boundary first arose, Michigan acquiesced in and consid- 
ered that line as re-run by the Burt survey of 1847 as 
the true line, a total of 66 years. The departments of 
government of Michigan have, however, acquiesced in 
an exercise of jurisdiction over such territory from 1841 
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until the present, a total period of 82 years, and the 
state of Wisconsin has exercised Jurisdiction over such 
territory from 1848, when such land was surveyed, and 
plotted and original plot maps filed with the general 
land office of the United States, until today, a total of 
75 years. 

The doctrine of the Louisiana case was applied in 
Rhode Island v. Massachusetts, 4 Howard 591. The 
court there held that a boundary line which had in the 
past been disputed, surveyed by a joint commission, and 
the line as so run acquiesced in, should not be disturbed 
upon an allegation of mistake which was not clearly 
made out. The court said: 

*^No human transactions are unaffected by time. 
Its influence is seen on all things subject to change. 
And this is peculiarly tjie case in regard to matters 
which rest in memory, and which consequently fade 
with the lapse of time, and fall with the lives of 
individuals. For the security of rights, whether of 
states or individuals, long possession under a claim 
of title is protected. And there is no controversy in 
which this great principle may be involved with 
greater justice and propriety than in a case of dis- 
puted boundary.'^ (639) 

Again, in Virginia v. Tennessee, 148 U. S. 503, the 

court made the statement which has been so often quoted 

since that case, that: 

** Independently of any effect due to the compact 
as such, a boundary line between states or provinces, 
as between private persons, which has been run 
out, located and marked upon the earth, and after- 
wards recognized and acquiesced in by the parties 
for a long course of years, is conclusive, even if it 
be ascertained that it varies somewjiat from the 
courses given in the original grant; and the line 
so established takes effect, not as an alienation of 
territory, but as a definition of the true and ancient 
boundary. Lord Hardwicke, in Penn v. Lord Bal- 
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timore, 1 Vesey Sen. 444, 448; Boyd v. Graves, 4 
WJieat. 513 ; Rhode Island v. Massachusetts, 12 Pet. 
657, 734; United States v. Stone, 2 Wall. 525, 537; 
Kellogg V. Smith, 7 Cush. 375, 382; Chenery v. 
Waltham, 8 Cush. 327; Hunt on Boundaries, (3d. 
ed.) 306. 

^^As said by this court in the recent case of the 
State of Indiana v. Kentucky, (136 U. S. 479, 510,) 
4t is a principle of public law, universally recog- 
nized, that long acciuiescence in the possession of 
territory, and in the exercise of dominion and sov- 
ereignty over it, is conclusive of the nation's title 
and rightful authority. ' In the case of Rhode Island 
V. Massachusetts, 4 How. 591, 639, this court, speak- 
ing of the long possession of Massachusetts, and the 
delays in alleging any mistake in the action of the 
commissioners of the colonies said : ' Surely this, 
co,nnected with the lapse of time, must remove all 
doubts as to the right of the respondent under the 
agreements of 1711 and 1718. No human transac- 
tions are unaffected by time. Its influence is seen 
on all tliin<ys subject to change. And this is pecul- 
iarly the case in regard to matters which rest in 
memory, and which consequently fade with the lapse 
of time and fall with the lives of individuals. For 
the security of rights, whether of states or individ- 
uals, long possession under a claim of title is pro- 
tected. And there is no controversy in which this 
great principle may be invoked with greater justice 
and propriety than in a case of disputed boun- 
dary.' '' 

There a joint commission had run the line in question, 
and the line as run had been adopted by the legislatures 
of both states. The court discussed the question of 
whether such a compact was prohibited by the Constitu- 
tion of the United States, but thought that, independ- 
ently of any such compact, Virginia had acquiesced in 
exercise of jurisdiction by Tennessee over the territory 
in dispute for a long period of time and could not now 
question her ownership. In that ease, differences over 
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the line in question had arisen 54 years subsequent to 
its establishment and approval. Suit was brought 90 
years after such establishment. 

In Maryland v. West Virginia, 217 U. S. 41, the prin- 
ciple was again applied. The court there said: 

*^An application of these principles cannot per- 
mit us to ignore the conduct of the States and the 
belief of the people concerning the purpose of the 
boundary line known as the old state, or Deakins, 
line, and to which their deeds called as the bound- 
ary of their farms, in recognition of which they 
have established their allegiance as citizens of the 
State of West Virginia, and in accordance to 
which they have fixed their homes and habitations. 
' ^ True it is, that, after the running of the Deak- 
ins line, certain steps were taken, intended to pro- 
vide a more effectual legal settlement and delimi- 
tation of the boundary. But none of these steps 
were effectual, or such as to disturb the continued 
possession of the people claiming rights up to the 
boundary line. 

* ' The effect to be given to such facts as long con- 
tinued possession * gradually ripening into that 
condition which is in conformity with internation- 
al order,' depends upon the merit of individual 
cases as they arise. 1 Oppenheim International 
Law, Sec. 243.. In this case we think a right, in its 
nature prescriptive, has arisen, practically undis- 
turbed for many years, not to be overthrown with- 
out doing violence to principles of established right 
and justice equally binding upon States and indi- 
viduals. Rhode Island v. Massachusetts, 12 Pet. 
657. '' (44) 

It is significant that this court there declared : 

'*True it is, that, after the running of the Deak- 
ins line, certain steps were taken, intended to pro- 
vide a more effectual legal settlement and delimi- 
tation of the boundary. But none of these steps 
were effectual, or such as to disturb the continued 
possession of the people claiming rights up to the 
boundary line.'' 
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The boundary line had been more or less in dispute 
during nearly all of the period between its establishment 
and the bringing of the suit in question, but the court, 
relying upon a general acceptation of the boundary line 
in question by the local population and some official 
recognition of it by the state governments concerned, 
held that the principle of the Louisiana and the Vir- 
ginia cases applied. The court said : 

*'It is true there has been more or less conten- 
tion as to the true boundary line between these 
States. Attempts have been made to settle and ad- 
just the same, some of which we have referred to, 
and the details of which may be found in the very 
interesting document to which we have already 
made reference, the report of the committee of the 

Maryland Historical Society. 

<<« * « # 

''A perusal of the record satisfies us that for 
many years occupation and conveyance of the lands 
on the Virginia side has been with reference to the 
Deakins line as the boundary line. The people 
have generally accepted it and have adopted it, 
and the facts in this connection cannot be ig- 
nored.^' (41) 

A number of other cases recognized the rule. 
Belding v. Hebard, 103 Fed. 532 ; 
Arkansas v. Tennessee, 246 U. S. 158, 174. 

The rule has been generally applied. 
Missouri v, Kentucky, 11 Wall. 395 ; 
Moore & McFerrin v. McGuire, 142 Fed. 786 ; 
Stevenson v. Pain, 116 Fed. 147, 155; 
North Carolina v. Tennessee, 235 U. S. 1. 

Text writers seem to have come to the same conclu- 
sion. Vattel in his Law of Nations says: 

**The tranquility of the people, the safety of 
states, the happiness of the human race do not 
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allow that the possessions, empires, and other 
rights of nations should remain uncertain, subject 
to dispute and ever ready to occasion bloody wars. 
Between nations, therefore, it becomes necessary to 
admit prescription founded on length of time as a 
valid and incontestable title'' Book II, c. 11, sec. 
149. 

Wheaton, in his International Law, says: 

*'The writers on natural law have questioned 
how far that peculiar species of presumption, aris- 
ing from the lapse of time, which is called prescript 
tion, is justly applicable as between nation and 
nation; but the constant and approved practice of 
nations shows that by whatever name it be called, 
the uninterrupted possession of territory or other 
property for a certain length of time by one state 
excludes the claim of every other in the same man- 
ner as, by the law of nature and the municipal 
code of every civilized nation, a similar possession 
by an individual excludes the claim of every other 
person to the article of property in question'' Part 
II, c. 4, sec. 164. 

The Digest of International Law, published in House 
Document 551, 56th Congress, 2d Session, Vol. 128, 
Part I, and written by John Bassett Moore, cites some 
of those cases here cited, and recognizes them as sound 
law. Moore, quoting from the case of Virginia v. Ten- 
nessee, 148 U. S. 503, says: 

'^ There are also moral considerations which 
should prevent any disturbance of long recognized 
boundary lines; considerations springing from re- 
gard to the natural sentiments and affections 
which grow up for places on which persons have 
long resided; the attachments to country, to homo 
and to family, on which is based all that is dearest 
and most valuable in life" (749). 
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THE GRANT TO MICHIGAN DOES NOT 
ANTEDATE THAT TO WISCONSIN 

Michigan's bill of complaint, as has been mentioned, 
is based upon the proposition of priority in grants, and 
all of the foregoing discussion assumes such hypothesis 
to be correct. We do not believe, however, that in point 
of fact the grant to Michigan antedates that to Wiscon- 
sin, and, therefore, adopting the argument of the state 
of Michigan, we believe that Wisconsin is properly 
sovereign over the lands in dispute by virtue of a prior 
grant. Michigan points to her enabling act, antedating 
that of Wisconsin by nine years, and rests. This pre- 
mises that the proposed boundaries were considered as 
a matter of course by the people. This we do not be- 
lieve to be the case. 

Michigan's territory was originally set off and de- 
scribed as that territory north of an east and west 
line drawn through the southern bend of Lake Michi- 
gan, and east of a north and south line drawn through 
the center of that lake. 2 Story's Laws of United 
States, ch. 66, p. 957. Later, territory west of such 
line to the Mississippi River was attached to the terri- 
tory of Michigan for jurisdictional purposes, by an act 
approved April 18, 1818. But the north and south line 
drawn through Lake Michigan was retained as the di- 
viding line, and territory to the east of such line was 
looked upon as one of the two potential states to be 
erected out of that territory north of an east and west 
line drawn through the southern bend of Lake Supe- 
rior, in accordance with the ordinance of the north- 
west, and the territory to the west of such line was 
looked upon as the other. This appears to have been 
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the view of even those people living in the original 
territory of Michigan. 

Lucius Lyon, delegate of the territory to Congress, in 
arguing Michigan's contention with regard to the Ohio- 
Michigan boundary dispute before the Judiciary Com- 
mittee of the United States Senate, stated : 

''Over the residue of the territory north of the 
east and west line, the territory west of Lake Mich- 
igan, the people within the original boundaries of 
Michigan had no control. Congress had debarred 
them of the privilege of availing themselves of the 
population of what is now called the Wisconsin ter- 
ritory, by the act temporarily annexing it to Mich- 
igan/' (32) 

Again, 

''The annexation of the Wisconsin country to 
Michigan, like the more recent annexation of the 
territory west of the Mississippi, was made to save 
the necessity and expense of another Territorial 
Government. But that annexation has never been 
supposed by the people of Michigan to confer upon 
them any claim to any portion of the annexed terri- 
tory ; nor has it ever been believed by them to indi- 
cate any intention on the part of Congress to add it 
to Michigan. On the contrary, they consider that 
such a proceeding would operate injuriously and 
unjustly upon their fellow-citizens west of Lake 
Michigan, both in a political and territorial point of 
view.'' (35) 

Senate Documicnt No. 211, 1st Session, 24th Con- 
gress, 1835-36. 

In 1835, the people of that part of the territory of 
Michigan lying east of the north and south line, referred 
to above, adopted a constitution in pursuance of an act 
of the territorial legislature, and at the same time elect- 
ed a governor and other officers. The act of the terri- 
torial legislature which initiated such steps contem- 
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plated a state having the same boundaries as did the 
original territory of Michigan, and the constitution in 
question was adopted by a vote of the electors in that 
territory alone. The people of the northern peninsula 
were not represented and had no voice in the adoption 
of the constitution. 

The constitution in question contained no definition of 
the boundaries, but it is quite clear from the initiating 
act that the old territorial boundaries were contem- 
plated. Now, this adoption of a constitution prior to 
due authority from Congress was an unwarranted and 
irregular proceeding, but Congress waived the irregu- 
larity. The enabling act of Michigan provided: 

''Sec. 2. And be it further enacted, That the con- 
stitution and state government which the people of 
Michigan have formed for themselves be, and the 
same is hereby, accepted, ratified and confirmed, and 
that the said state of Michigan shall be, and is hereby 
declared to be one of the United States of America, 
and is hereby admitted into the Union upon an equal 
footing with the original states, in all respects what- 
ever: Provided always, and this admission is upon 
the express condition, That the said state shall con- 
sist of, and have jurisdiction over all the territory 
included within the following boundaries, and over 
none other, to wit: * * *. 

''Sec. 3. And be it further enacted. That as a 
compliance with the fundamental condition of ad- 
mission contained in the last preceding section of 
this act, the boundaries of the said state of Michigan, 
as in that section described, declared and established, 
shall receive the assent of a convention of delegates 
elected by the people of said state, for the sole pur- 
pose of giving the assent herein required; and as 
soon as the assent herein required shall be given, 
the president of the United States shall announce 
the same by proclamation ; and thereupon, and with- 
out any further proceeding on the part of congress, 
the admission of the said state into the Union, as 
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one of the United States of America, on an equal 
footing with the original states in all respects what- 
ever, shall be considered as complete, and the sena- 
tors and representative who have been elected by 
the said state as its representatives in the congress of 
the United States, shall be entitled to take their seats 
in the senate and house of representatives respect- 
ively, without further delay.'' 5 U. S. Stats, at 
L. 49. 

The authorized boundaries of Michigan were, however, 
different from those contemplated in the constitution 
already framed. 

The people of the territory took no advantage of the 
wider authority given to them, and no new constitution 
was drawn up and adopted. 

In 1836 a rump convention met at Ann Arbor, Michi- 
gan, and assented to the boundaries forced upon Michi- 
gan by Congress. It is significant that such convention 
was a voluntary convention, not chosen by the people 
or regularly elected after act of territorial legislature. 
A prior convention, properly called, had refused to as- 
sent to the admission of the state upon the terms im- 
posed by Congress. It is to be noted also that in such 
'^convention of assent", as it has gone down in history, 
the people of the northern peninsula were not in any 
way represented. The assent purported to be merely 
the assent of the southern peninsula to take the upper 
peninsula in exchange for the giving of a strip on the 
southern boundary, but it did not purport to be an as- 
sent of the given to the taking. 

Congress, however, chose to treat the assent of this 
convention as the assent of the people of the lower 
peninsula to the proposed annexation, and on January 
26, 1837 Congress passed an act providing: 

'* Whereas, in pursuance of the act of congress of 
June the fifteenth, eighteen hundred and thirty- 
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six, entitled 'An act to establish the northern 
boundary of the state of Ohio, and to provide for 
the admission of the state of Michigan into the 
union upon the conditions therein expressed,' a 
convention of delegates, elected by the people of 
the said state of Michigan, for the sole purpose of 
giving their assent to the boundaries of the said 
state of Michigan, as described, declared and estab- 
lished in and by the said act, did, on the fifteenth 
of December, eighteen hundred and thirty-six, as- 
sent to the provisions of said act, therefore: 

'' Section 1. Be it enacted b.y the senate and 
house of representatives of the United States of 
America, in congress assembled. That the state of 
Michigan shall be one, and is hereby declared to 
be one of the United States of America, and ad- 
mitted into the Union on an equal footing with the 
original states, in all respects whatever. 

5 U. S. Stats, at L. 144. 

It may be seriously questioned whether in legal con- 
templation the people of the southern peninsula ever 
gave their consent to the proposed boundaries at this 
time, but it is at least evident that here is a constitu- 
tion in which the people of the northern peninsula have 
had no voice, a constitution which they have not helped 
to make. It is obvious that by legislative fiat, and 
without its consent, a territory cannot be annexed to 
and made part of a state. This proposition was ad- 
vanced by Michigan in the controversy with Ohio and 
admitted by Congress through the Judiciary Commit- 
tee of the Senate, wherein it was said : 

''When the people of Indiana were authorized 
to form a State constitution, neither the people of 
Ouisconsin, nor the people of that part of Michigan 
not included in the State then to be formed, were 
consulted as to the organization of the Government 
albout to be established, or the extent and limits of 
its jurisdiction. There does not appear to have 
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been entertained, at that day, the most vague sup- 
position that Congress had, by placing Michigan 
and Ouisconsin under a temporary Territorial Gov- 
ernment, decided that there ought not to be formed 
one or more States north of the east and west line. 
Neither have we any evidence that it was con- 
tended, that the guaranty then given to the people 
of Michigan or of Ouisconsin, of certain rights and 
privileges, included a right to assist in the forma- 
tion of a State to be admitted into the Union : * * 
*." Rep. 380, Reports of Committees, 1st Session, 
24th Congress, 1835-36, p. 11. 

Here the people of the northern peninsula have in no 
wise consented to become a part of the newly created 
state of Michigan, subject to a constitution and laws 
with which they have had nothing to do. It seems 
equally plain to us that the people of the southern 
peninsula, who adopted a constitution for themselves 
and repeatedly disclaimed any interest in, or jurisdic- 
tion over, those people of the north, would not consent 
to any forced annexation. 

Thus, the Act of Congress, admitting the State of 
Michigan into the Union, can at most be construed to be 
a grant of sovereignty to the State of Michigan over the 
lower peninsula under a designated constitution, and an 
offer accepted at the time by the people of neither penin- 
sula to extend such sovereignty over the upper peninsula 
as well. 

We find this recognized only a few years later by the 
State of Michigan itself. In 1840, the legislature ad- 
dressed a joint resolution to Congress which appears on 
page 15 of the Bill of Complaint, reciting : 

'* Whereas a critical examination of the topogra- 
phy of the country through which the boundary line 
between this state and the territory of Wisconsin 
must pass, appears to render a strict and literal con- 
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formity with the directions contained in the act of 
Congress establishing the same impossible: and, 
whereas, the general intent of said act, it is pre- 
sumed, can be attained without much difficulty; if 
said line be immediately marked and described, 
therefore, 

''Be it resolved by the Senate and House of Eep- 
resentatives of the State of Michigan that the Con- 
gress of the United States be, and they are hereby 
earnestly solicited to cause the line in question to be 
surveyed and marked; and that, simultaneously 
with the survey, a commissioner be appointed by the 
general government to act, conjointly with the com- 
missioner to be appointed by this state, and who by 
their concurrent action, shall so establish the boun- 
dary in question, if practicable, as shall be in con- 
formity with the manifest general intent of the act 
of Congress." 

In 1846, Congress parsed an act entitling the people of 
Wisconsin to form a state government with boundaries 
which the state of Michigan now claims are in conflict 
with hers. If that is so, nevertheless, here is a new au- 
thority by Congress complied with by the people of Wis- 
consin, and in consequence thereof, a grant of sovereign- 
ty in 1848 to the state of Wisconsin over the territory 
described in the enabling act. The offer of Congress 
made to Michigan in 1837 had not been accepted at that 
time, and in fact there was no acceptance of any sort by 
both lower and upper peninsula until 1850, when the 
state of Michigan, with tJie people of the upper penin- 
sula voting, adopted a new constitution. 

The grant to Wisconsin, then was two years prior to 
any grant of sovereignty over the lands of the upper 
peninsula to the state of Michigan, and being prior in 
time, is prior in law. Qui est prior in tempe est prior 
in lex. 

This seems to have been the view taken by the United 
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States government at the time. The enabling act of 
Wisconsin contains the provision with regard to that 
part of the grant which, in the minds of Congress, might 
be considered to encroach upon land covered by the offer 
to Michigan. 

* ' That the adjustment of boundary as fixed by this 
act between Wisconsin and Michigan shall not be 
binding on Congress unless the same shall be ratified 
by the State of Michigan on or before the 1st day of 
June, 1848/' 

Here is a direct grant to Wisconsin which shall not be 
binding upon Congress unless Michigan accepts the Wis- 
consin boundary as her own. Congress realized that it 
had the power to grant sovereignty over this territory to 
Wisconsin, but feared that if it made a grant binding 
upon itself, the state of Michigan or the people of the 
upper peninsula might refuse to adopt those boundaries 
and leave a gap between the boundaries of Michigan and 
the boundaries of Wisconsin, thus requiring the forma- 
tion of a small state in the upper peninsula. No other 
interpretation of this language seems possible. 

Again, the old northwest ordinance having contem- 
plated that the northern peninsula should form part of 
the state of Wisconsin, Wisconsin 's right to the northern 
peninsula should no more be taken from Wisconsin with- 
out the consent of the people inhabitating the entire ter- 
ritory, than could the strip given to Ohio in 1836 be 
taken from Michigan without its consent. Michigan 
rested its entire case upon just this proposition from 
1834 to 1836. We think Michigan was right in this con- 
tention. Being right, she was bound by the same kind 
of justice when Wisconsin was to lose part of its terri- 
tory to the state of Michigan. That being true, no bind- 
ing disposition of these boundary controversies could be 
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made until Wisconsin aspired to statehood, and until 
she gave her consent. This time did not arrive until the 
Wisconsin enabling act was passed and the people of 
Wisconsin were given an opportunity to express their 
wishes in this respect. As previously stated, apparently 
Congress recognized this same theory when it said that 
the boundary dividing Wisconsin and Michigan should 
not be binding upon Congress until Michigan accepted 
the boundary. It is the defendant's contention that 
this boundary did not become binding, either on Con- 
gress, on Wisconsin or on Michigan until the adoption of 
the Michigan constitution in 1850. At that time all 
parties finally agreed to the modified boundary, the 
boundary now claimed by Wisconsin. 



CONCLUSION 

Upon the complaint, therefore, and the records to 
which we have called the court's attention, we submit it 
is clearly shown that the boundary line so long claimed 
by Wisconsin and recognized by the United States gov- 
ernment and by the state of Michigan has become, and 
now is, the proper boundary line between these two 
sovereignties ; that such boundary line should not be dis- 
turbed at this late date ; and that within the authorities 
submitted it can not now be disturbed. Moreover, it is 
further submitted that the present boundary line as 
claimed by Wisconsin became fixed, certain and binding 
upon Wisconsin and Michigan in 1850 by the acceptance 
of the boundary by the state of Michigan, in accordance 
with the conditions of the enabling act of Wisconsin. 

For the reasons herein indicated, it is respectfully sub- 
mitted that the plaintiff's complaint should be dismissed 
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aa to the entire boundary, but if the court should be of 
the opinion that there is any doubt about the boundary 
line in Green Bay or in the Menomonee Eiver by reason 
of the fact that the exact line is not definitely laid out, 
identified and established by proper monuments, then it 
is submitted that all that is necessary to be done is to 
identify and lay out and mark the boundary in the Me- 
nomonee River and in Green Bay in accordance with the 
boundaries as claimed by Wisconsin, and so as to include 
all of the islands and territory now claimed by Wisconsin. 
As to the boundary in the Montreal River section, it is 
submitted that there can be no doubt that the boundary 
as claimed by Wisconsin is the proper boundary, and that 
the state of Wisconsin should not be put to the expense 
of establishing, in an ordinary trial, that which now ap- 
pears certain beyond all doubt from the records to which 
we have called the court's attention. 
All of which is respectfully submitted. 



HERMAN L. EKERN, 

Attorney General, 



ROBERT M. RIESER, 

Deputy Attorney General, 

Attorneys for Defendant, 
State of Wisconsin, 
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